The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 
Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 4A 

with printed minutes 
and by-laws “$27.00 

The STANDARD binder 
also available in Black— 
please specify 


Other Complete 
Green Gem Outfits With 
Matching Vinyl Slipcase 


HEAVY DUTY 

3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 

with printed minutes 

and by-laws “$35.00 


DELUXE 

3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 biank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws *$38.50 


SPECIAL 

Self-Encased 
Corporate Outfit 

3-D ring binder 

360 page capacity 
(Slipcase not needeag) 
Outfit No. 4 

with 75 blank sheets $28.00 
Outfit No. 4A 

with printed minutes 

and by-laws *$29.75 

The SPECIAL binder 

also available in Brown — 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes Sub-Chapter S 
{election not to be taxed as 
a corporation). Executive 
Medical and Dental 
Reimbursement Plan 

Forms for annual meetings of 
shareholders and directors 


Individual items available — 
write for catalog. 
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Unique Pocket for Removable Separate |= Handsome Stock Certificates lithographed on high quality 
Fold-Away Seal. Permanently Carrying Case for Seal. heavy rag bond paper with that “BIG BOARD” look 


Attached to inside front cover. 


Green. 


STANDAR 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 
Outfit Including Seal 


EVERY GREEN GEM* CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder's board for long lasting use. 

STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 

PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus— 
CORPEXPEDITER — for quick completion of minutes. 

(Blank sheets and title page instead of above.) 

PROFESSIONAL - NOT-FOR-PROFIT and MODEL CORPORATION 

ACT MINUTES available. 


Over-all size of all outfits 1-3/4" high x 10-1/4" deep x 2-1/4" wide 


Coroex. 


Banknote Company, Inc. 
21 Hudson Street 

New York, NY. 10013 

(212) 964-7454 

Cable “Corpexnote NY.” 


Orders shipped 
within 24 hours 


* 


MONEY BACK 
GUARANTEE 


* 


Serving the Legal 
Profession since 1927 


Use this order form for your convenience 


CORPORATE NAME Print name exactly as on Certificate of Incorporation 


Corpex, 214 Hudson St., New York, NY. 10013 


State of 


Ship to 


Date of Incorporation 


Street Address, 


Total Authorized Issue 


City, State, and Zip Code 


No. of Shares 


Par Value $ 


each Attention of 


Or 


Shares without par value 


Ship Outfit No $ (J Check Enclosed 


Certificates signed by Pres. and 


Check Must Accompany Order Payable to Corpex 


* When ordering Minutes & By-Laws specify 


O Single 


Add $1.00 shipping charge for continental U.S. all others $4.00 


r 


} Multiple Incorporators 


charge | | | | 


* *Remarks 


Valid Through 


Signature 
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Bar Convention—Innisbrook—June 15-18, 1977 


I'm excited. I hope you will be 
too, not only about the first year of 
our new bicentennial as a nation, 
but about the Bar’s 1977 
Convention. A new first annual 
meeting site is the Innisbrook 
Resort and Golf Club, Tarpon 
Springs, Florida. 


Without question, Innisbrook is 
one of the more beautiful resort 
hotel facilities in all of Florida. The 
golf courses are, to say the least, 
challenging and there are more than 
three of them, in fact 63 holes of 
golf available to the members of 
The Florida Bar without greens fees 
during the convention period. 
Innisbrook also boasts 13 tennis 
courts which also will be available 
without charge to lawyers, judges 
and their spouses during our June 
convention. 


What may be most attractive for 
all of us are the beautiful room 
accommodations. As you may 
know, Innisbrook consists 
exclusively of privately owned 
condominiums which are leased 
periodically. They are beautifully 
decorated and very comfortable. 
The rates for these accommoda- 
tions are likewise attractive. The 
individual hotel room for one or 
two people will be $25. The club 
suite is $33, one-bedroom suite $43, 
and the two-bedroom suite which 
consists of a kitchen, den, parlor 
and two bedrooms is $68. All except 
the hotel rooms have a fully 
equipped kitchen, which will be 
attractive to those Bar members 
who wish to bring children and 
have the convenience of kitchen 
facilities for snacks and breakfasts. 

In addition to golf and tennis, 
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there are many other recreational 
activities available. For the sailors 
there are sailboats, for the 
fishermen there are fishing boats, 
and for those who like to bicycle, 
there are bicycles. Innisbrook 
consists of 1,000 acres and there are 
27 miles of roads and bicycle paths 
that await your inspection. 

How about tubing down the 
Weeki Wachee River? Nothing can 
be more fun ona lazy June day. The 
Young Lawyers Section is planning 
this fun for you and your family. 
Tubes, transportation and a box 
lunch will all be provided at a 
minimal cost. 

As of this moment, there will be 
more educational programs 
available to the members than ever 
before during any Bar convention. 
All of Thursday, June 16, will be 
allocated to sections and 
committees of The Florida Bar for 
their use in conducting individual 
meetings or in presenting 
educational seminars. Florida 
judges will be honored at the annual 
judicial luncheon and entertained 
by the celebrated columnist and 
humorist Art Buchwald on 
Saturday. There will be some 
special educational seminars for 
judges sponsored by the Circuit 
Judges Conference. 

Outstanding speakers from all 
over the nation will attend and one 
of these will be one of Florida’s 
newest citizens, John McKay, coach 
of the Tampa Bay Buccaneers. 
Negotiations are underway for an 
outstanding entertainment 
program for the annual dinner 
Saturday evening. 

Some of you have been to 
Innisbrook. Some of you say that it 


is too spread out to have an annual 


convention. Leonard Gilbert, 
chairman of the convention 
committee, and his dedicated 


members have been working on the 
problems of transportation for 
more than a year. Innisbrook within 
the last several months has almost 
doubled its transportation facilities. 
Although you will not have an 
elevator at your side to go up and 
down to meetings, we do believe 
that we will have transportation 
readily available to you to move in 
any direction you wish at 
Innisbrook. 


Children will love Innisbrook. A 
children’s program daily has been 
designed at a cost of $2 per child 
(including lunch) where the child 
will have supervised recreation 
from 9 a.m. until 4 p.m. This should 
be attractive to many of our 
members with young children. 
Children’s activities are scheduled 
evenings as well. 


In a word, you cannot afford to 
stay at home June 15-18, 1977. 
Although the convention 
committee recognizes that going 
to a new hotel facility for the annual 
convention is always something of a 
gamble, we are confident that the 
attitude of the Innisbrook 
convention staff and the dedicated 
work of the convention committee 
itself will remedy any problems 
that may confront us and afford us 
the best annual convention The 
Florida Bar has ever experienced. 
Watch for your registration form in 
the mail in late March and make 
plans to attend. I look forward 
enthusiastically to seeing you at the 
annual meeting this June. 


MARSHALL R. CassEDY 
Executive Director 


1 


i. 


Our new FLORIDA MINUTES and BY-LAWS incorporate recent statutory changes and a complete set of tax resolutions. Sample set, 
$2.50 prepaid ($1.75 with outfit). 


Slipcase illustrated below 


BLACK BEAUTY 


AMERICA’S MOST POPULAR 
ALL-IN-ONE CORPORATE OUTFIT 


Our BLACK BEAUTY Corporate Outfit consists of a large capacity binder and dustproof slipcase 
constructed with heavy-duty black vinyl and 24K gold trim. It also has the same features common 
to all Excelsior outfits: a customized pocket seal with zipper pouch, 20 lithographed certificates—im- 
printed and numbered, stock transfer ledger, mylar reinforced indexes, minute filler pages (50 blank 
rag-content sheets) or for your convenience, optional pre-printed minutes and by-laws. All Excelsior 
Outfits have our “exclusive’’ Corporate Record Tickler and the corporate name on the spine. 


EXCELSIOR-LEGAL is America’s Corporate Outfit Specialist. Our 55 years of 
legal stationery experience and unequalled production and purchasing power 
have enabled us to create a superior product and pass added value on to you. 


IN ADDITION, ENJOY THE FOLLOWING ADVANTAGES... 
24 hour shipment / The largest selection of outfits / Money back satisfaction 
guarantee / Research and secretarial time saved . . . order our optional pre- 
printed minutes & by-laws which look individually typed for easy matched fill- 
in, they include IRS Subchapter S papers, short form IRS 1244, medical — 
dental reimbursement plan, worksheets and an appendix of resolutions 


EXCELSIOR OFFERS A COMPLETE LINE OF CORPORATE 
OUTFITS AS WELL AS A FULL COMPLEMENT OF LEGAL 
SUPPLIES. REQUEST OUR FREE CATALOG TODAY. 


( EXCELSIOR-LEGAL Stationery Co., Inc., Dept. A-36, 62 White St., New York, N.Y. 10013 

BLACK BEAUTY No.70,plain filler,$25.25 No.80,printed minutes & by-laws, $27.00 HOUR, 

EX LIBRIS...... 0) No.10, plain filler,$28.25 C) No.20,printed minutes & by-laws, $29.95 

Certificates signed by Pres.& ............... SHIPMEN NT 

(print corporate name exactly as on certificate of incorporation) === 

No. of shares ........ LINo parvalue or ()Parvalue$....... Capitalization $....... 

| LJIRC § 1244 long form, plans, instruct’s, etc., $3.95 extra ON PREPAID - 
(]Remittance herewith$ ......... 0 Ship C.O.D. | will pay shipping and COD charges 
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Adequate Compensation of Judges 


To refuse to compensate 
adequately for responsibilities 
assumed and discharged, on the 
basis of economy, is the falsest kind 
of false economy. 

And yet this is precisely what the 
State of Florida does with regard to 
its judiciary. The compensation 
paid the members of the judiciary 
in Florida is inadequate As a 
consequence, many of those who 
ought to be on the bench simply 
cannot consider serving. Many of 
those who are on the bench and 
ought to remain there simply 
cannot afford to do so and have left 
or will leave unless something is 
done. 

There are three fundamental 
elements to adequate compensa- 
tion in my opinion: 

The first is the base salary. This 
salary must be sufficiently high so 
as to ensure that lawyers of the 
caliber desired will be attracted to 
serve on the bench and to remain on 
it once they get there. 

The second element is a 
retirement plan which will serve as 
an inducement to remain on the 
bench for a sufficiently long period 
of time to earn retirement and 
ensure sufficient income on 
retirement. The manner in which a 
retirement plan is funded plays a 
substantial part in its acceptibility. 
At the present time, for example, 
the manner of funding the 
retirement plan for circuit judges is 
such that in some instances a circuit 
judge, although receiving a larger 
base salary than a county judge, 
may well end up with less take 
home pay than his county judge 
counterpart. 

The third element is to have a 
compensation system which is 
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designed to maintain the salary 
scale at a realistic level while 
including other features which 
recognize growth during service 
and the assumption of additional 
responsibilities. This concept 
embodies many things, some of 
which are as follows: 


1. An automatic periodic 
adjustment which will gear the base 
salary to fluctuations in the cost of 
living. 

2. A recognition of cost of living 
differentials occasioned by the 
geography and population 
development of the state. 

3. Additional compensation 
related to the duties either inherent 
in or assigned to certain members of 
the judiciary because of the position 
they hold. For example, the Chief 
Justice of the Florida Supreme 
Court has many, many duties which 
he must perform in addition to the 
duties which each member of the 
court performs as a justice. And yet 
no monetary recognition is given to 
this fact. Although not so numerous 
as those assigned to the Chief 
Justice, chief judges ef district 
courts of appeal and _ presiding 
judges of circuit courts have 
additional duties which they must 
perform but for which no monetary 
recognition is given. 

4. Monetary recognition for 
growth and development while 
serving on the bench. Judges are 
made, not born. However brilliant 
the lawyer may be who ascends the 
bench, he does not become a full 
blown experienced judge simply by 
donning a robe and being sworn in. 
There is a growth process during his 
years on the bench brought about at 
least by experience and hopefully 


by education, both formal and 
informal, while serving. After a 
judge has served for a period of 
time his value to the judiciary and 
therefore his value to the people to 
whom the judiciary belongs is 
enhanced. When such a judge 
leaves the bench both the judiciary 
as a branch of government and the 
people lose a_ substantial 
investment. Recognition of this 
growth should be translated into 
additional compensation. You do 
this in your law firms when you 
recognize the development of 
associates and partners by 
additional compensation. The 
military does it when it increases 
compensation for its personnel 
based upon longevity. Private 
industry does it. And yet the judge 
with ten years’ experience and 
frequently greatly increased 
knowledge is paid the same as the 
judge who has just been sworn in. 
I am not unaware of the argument 
some make to the effect that the 
salaries must be adequate because 
so many apply for judgeships each 
time there is a vacancy. I don’t 
believe for one moment that this 
establishes the adequacy of the 
compensation. It does mean that 
there are substantial numbers of 
lawyers who are willing to attempt 
to make the sacrifice to attempt to 
live on a judge’s salary. Frankly, it 
seems to me that some are naive in 
evaluating their ability to do so. 
Others, to the detriment of their 
families and themselves, 
supplement their income through 
relying on savings and investments 
which they have been able to 
acquire through the years. But this is 
the wrong approach. They should 
be compensated because of the 
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responsibilities which they assume 
and discharge. 

No one ascends the bench with 
the expectation that the 
compensation will equal that which 
could be obtained through private 
practice. All recognize that part of 
the coin with which they are 
compensated is made up of the 


prestige of the office, the great 
satisfaction to be derived from 
public service well performed, the 
opportunity for a broadening of 
their knowledge of the law, the 
opportunity for intellectual 
achievement, and yes even the 
opportunity to avoid the 
harrassment of building, 
maintaining and running a busy law 
practice. But this is not a coin of the 
realm which can be used to make 
mortgage payments, put food on 
the table, educate children, or meet 
the tremendous increase in the cost 


trees! 


surely have difficulty. 


Unknown Hetrs 
STOW ON trees... 


family 


Unknown heirs are not easy to 
find. The amateur genealogist will 


of living which descended upon all 
of us. The truth of the matter is that 
however willing these generous 
men and women are who serve on 
the bench, they are rapidly being 
placed in a position where they no 
longer can afford to make that 
sacrifice. 


Nor is this lack of adequate 
compensation peculiar to our state 
judiciary. Although some of the 
inadequacies in our state 
compensation system do not exist in 
the federal compensation system, 
the members of the federal 
judiciary are not adequately 
compensated either. And the result 
of this false economics has been the 
same. Many who should be serving 
in the federal judiciary simply 
cannot consider it because of 
finances. Others who have 
ascended to that bench have left or 
will leave if relief is not 
forthcoming. 


Fortunately, relief appears to be 
on the way for the federal judiciary. 
The Congress, to its credit, 
established a Federal Salary 
Commission to review and make 
recommendations as to judicial, 
executive and legislative salaries. 
This commission has met and as 
mandated reported to the President 
on December 1. 


The time has come for the 
Florida Legislature to utilize a 
similar approach. Ample time 
remains between now and the 1977 


Legislative Session for such a 
commission to be appointed to 
review and make recommenda- 
tions concerning judicial, executive 
and legislative salaries in Florida. I 
urge the leadership of the Florida 
Legislature to appoint such a 
commission immediately and to 
mandate it to report not later than 


April 1, 1977. 


To refuse to adequately 
compensate those who assume and 
discharge tremendous responsibili- 
ties, in the name of economy, is the 
falsest kind of false economy. The 
time has come to bring that kind of 
false economy toa screeching halt. I 
call upon the Legislature and the 
Congress, both as president of The 
Florida Bar and as a citizen, to face 
reality and compensate realistically 
and justly. 


3 At FIDUCIARY RESEARCH we 
: construct the decedent’s family 
: tree until we discover collateral 
‘ ancestors who produced offspring. 
We trace ‘these offspring through 
generations until we locate living 
next-of-kin. We provide the fiduciary 
and the court with documents and a 
‘detailed family-tree chart showing all heirs, 
living and dead. ‘‘No one ever died without 
heirs.” 


RESEARCH, INC. 


550 NORTHEAST FIFTH AVENUE e BOCA RATON, FLORIDA e 33432 
TELEPHONE: AREA CODE (305) 368-0055 e CABLE: FIDRE 


World-wide genealogical and tracing services 
Florida-owned and Florida-based 
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the telephone that 
remembers numbers. 


And dials them at a fecal of a button. 


The Touch-a-matic telephone is really 
a special kind of telephone. It will save mostoten 
time and tempers in any office or home. — 

Call your Southern Bell Business Office 

for more information on the phone 

that remembers. 


One-button dialing 
eliminates possible 
dialing errors 


©) Southern Bell 


Last number dialed 


The Touch-a-matic 
Press this button to 


phone can also be 


re-dial the last number used as a regular 
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WHOS TAKING THE GREATEST 


Philip A. Yager, Miami, attended Miami 
Dade Community College and Ohio State 
University. He served four years with the 
United States Coast Guard in the Miami 
area. Yager began his insurance career as a 
disability income agent for a _ leading 
company and one year later became a 
disability income consultant specializing in 
programs for professions. 


DISABILITY INCOME: 


RISK? 


By Philip A. Yager 


Without exception every 
attorney at some time in his practice 
has been concerned about the 
effects of a loss-of-income from a 
disability. As recent as September 
1975 published statistics have 
acknowledged that one of every 
four people will suffer a disability 
that will affect his or her earning 
capability. With this in mind the 
concern over loss-of-income 
becomes very real. 

There are nearly as many types of 
disability protection as there are 
types of disability. For this reason 
the attorney, as any other 
professional, must be very careful 
to select a program that will meet 
his needs, not only for the present 
but for the future as well. 

To best illustrate the types of 
disability income and how they 
may work for a particular person, 
let’s take the case of Joseph Black, 
an attorney from Anytown, Florida, 
analyze his situation and formulate 
a list of questions that could be used 
in purchasing disability income 
insurance. 

Joseph Black is 35 years old and 
has been practicing law for six 
years. For the last three years he has 
been in practice for himself. His 
income is $30,000 before taxes. His 
practice consists mainly of litigation 
for small corporations. He enjoys 
boating and fishing, and for the past 
five years he has had no occasion to 
be treated by a physician. When he 
established his own practice, he 
purchased a disability income 
policy under a group plan which 
gives him $600 of income per month 
for two years at a very reasonable 
monthly premium. 

Q. Does Mr. Black need disability 
income in addition to his group 
disability? 

A. Definitely yes. A good rule of 
thumb which is used by the 
insurance industry should also be 
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used by the attorney: for every two 
dollars of earned income Mr. Black 
needs one dollar of disability 
income or a total of $1250 per 
month. Since Mr. Black now has 
$600 per month he needs an 
additional $650 per month to meet 
his minimum financial require- 
ments. 

Q. Should Mr. Black increase his 
present group disability to cover his 
need for $1250 per month? 

A. Probably not. The group 
disability, like all group insurance, 
is cancellable. Let’s suppose Mr. 
Black has a serious disability and 
collects from his policy for six 
months, at which time he returns to 
work. Under the provisions of his 
policy, following the claim the 
company may elect to cancel the 
entire group or simply the portion 
of the group that covers Mr. 
Black. At this time a new company, 
or even the same one, may pick up 
the group and exclude Mr. Black 
from full coverage. This may leave 
Mr. Black with little or no disability 
income and also uninsurable by any 
other company. 

There are other reasons for not 
buying additional group insurance. 
Very few, if any group insurance 
programs have provisions for 
partial disability or life-time 
coverage. And in most cases the 
premium may be increased at any 
time. 

Q. What are the alternatives to 
buying additional group disability 
income? 

A. A quality “cash-flow” type of 
disability insurance will better 
satisfy Mr. Black’s situation. He 
might start by seeing what his 
present life insurance agent could 
offer, or by consulting an insurance 
broker specializing in disability 
income programs. A broker may be 
appealing as he is usually licensed 
with several companies making it 
possible to combine or “tailor- 
make” a policy to the individual's 
specifications and financial needs. 
Q. What would be the key factors 
in making up Mr. Black’s disability 
program? 

A. There are a number of factors 
that should be considered. First of 
all Mr. Black’s principal duty is 
litigation. Therefore, it would be 
advantageous to have a policy that 
would cover him as a trial attorney. 
Not all companies will do this, but 
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to make sure he has this coverage 
the attorney should look at the 
application under the heading of 
occupation. It should read 
“Attorney-principal duties 
litigation.” If the application is 
worded in this or a similar manner 
then it is safe to assume that the 
policy will cover all the duties of a 
trial attorney. 

A second factor to be considered 
is the waiting or elimination period. 
This is a very important factor 
because it will greatly affect the 
total premium. To determine a 
waiting period for Mr. Black before 
his benefits would begin, we must 
analyze the immediate effect on his 
income if a serious disability occurs. 
Because Mr. Black is self-employed 
there is no provision for a salary 
continuation; however, the 
accounts receivable from his 
practice will be coming due for 30 
days after he is incapacitated. 
Therefore, we can assume there is 
no need for additional income for 
that period. 

The third factor to consider is the 
length of the benefit period. 
Depending on the company and 
type of policy, this can be anywhere 
from one year to life-time coverage. 
At Mr. Black’s age the probability 
of a disability lasting more than one 
year is approximately 25 percent. 

Another factor to consider is his 
occupation. Claims against 
insurance companies by attorneys 
frequently are related to 
hypertension. While mild forms of 
hypertension may be little more 
than an annoyance, more severe 
problems may result. Because of 
this, life-time or coverage to age 65 
may be needed to complete the 
program. Although the annual 
premium for this long-term 
coverage seems great, the risk to the 
insurance company is far greater. 
Suppose Mr. Black suffers a 
disability which eventually 
becomes a permanent impairment. 
If he had purchased a policy that 
paid $650 per month for two years 
he stands to receive $15,600. The 
annual premium paid on this 
contract is $145.15, which means he 
has paid $9.30 for every $1000 of 


income received. On the other hand 
if a contract which provides $650 
per month till age 65 was 
purchased, he then stands to receive 
$234,000 for a premium of $299.52 
annually. The cost per thousand 
now becomes only $1.28. An easy 
way to figure the cost per thousand 
on any contract is to divide the 
premium by the total number of 
thousands that may be received. It 
then becomes very obvious why 
some insurance companies prefer 
to write short-term coverage rather 
than life-time benefits or benefits to 
age 65. 

Q. What are some of the key 
policy provisions to be considered? 
A. First of all Mr. Black must 
realize that there are four types of 
disability: (1) Total disability, in 
which the nature of the disability 
completely prevents him from 
engaging in any occupation; (2) 
Presumptive, or loss-of-use of 
speech, hearing, sight or limbs in 
which case returning to practice 
would be impossible; (3) 
Permanent partial - when the 
disability is of a nature to prevent 
Mr. Black from performing some of 
his duties but not all; and (4) change 
of occupation. This is when the 
physician requires his patient to 
change his work for reasons of 
health. 

A good policy will contain 
provisions to protect against all 
four types of disability. If a 
program provides for coverage of 
these disabilities, chances are it has 
the necessary characteristics to be 
considered. Acceptable provisions 
are: noncancellable to age 65; level 
premium; waiver of premium when 
benefits begin; nonprorating for 
change of earnings or occupation; 
one exclusion (usually war or act of 
war). However, all of these 
provisions contained in a single 
policy could prove to be quite 
expensive. So let’s now look at some 
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ideas which may save you a great 
deal of this expense. 


Total Disability 


A definition of total disability 
which is commonly used in policies 
written for attorneys is referred to 
as the “own occ. to 65” definition. 
An example of this definition may 
be “the complete inability to 
perform the duties of your regular 
occupation.” On the surface this 
sounds like a simple definition that 
would protect the attorney 
adequately. Remembering the four 
types of disability it would seem 
that this definition closely fits the 
fourth type or “change of 
occupation.” In other words, if the 
attorney were totally disabled and 
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his physician told him to pursue 
another occupation he would then 
receive full benefits to age 65. This 
is fine, except that among attorneys 
as well as other professionals, the 
risk of having to change occupation 
is less than 1/10 of 1 percent and the 
premium increase for this definition 
may be anywhere from 25 to 75 
percent! 


Many insurance companies have 
realized the unfairness of this 
situation and have adopted a “loss- 
of-earnings” clause in the basic 
policy without increasing the cost. 
This clause simply states that if a 
person suffers a loss of income from 
a disability he will be paid under the 
provisions of the contract. Policies 
that contain this clause are usually 
accompanied by a partial disability 
clause. This is important to the 
attorney because there are more 
cases of partial disabilities than any 
other. However, this clause may 
have very restricting benefits. 


Many companies offer partial as an 
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extra feature with additional cost. 
In some cases partial disability may 
only be paid for six months to one 
year. It may be important to an 
attorney to have a permanent type 
of partial disability or a “true 
residual disability.” In most cases he 
cannot collect partial disability 
unless it follows a period of total 
disability, and for this reason he 
should look for a program that 
offers the least if any days of total 
disability before partial benefits 
begin. 

Insurance companies are making 
great strides to simplify and 
increase the value of having 
disability income. But it takes the 
help of the agent as well as the client 
to provide adequate protection and 
a minimum of risk for the attorney. 
He can best help by asking 
questions and giving the agent any 
information he needs to develop a 
sound and complete disability 


program. Oo 
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The Mechanics’ Lien Law of 
Florida is codified in Ch. 713 of the 
Florida Statutes.' Mechanics’ liens 
are purely statutory in nature and 
unless a lien is expressly provided in 
the statute, it does not exist.? Since 
such liens are a statutory remedy, 
the statute must be strictly 
complied with in order to raise and 
enforce a lien.’ The remedy is 
cumulative to other existing 
remedies, and a mechanics’ lienor 
may pursue any remedy provided 
by law and is not limited to his right 
to enforce a lien under the statute.‘ 
The Florida statute provides a 
comprehensive lien law, with 
priorities among lienors and 
procedure for enforcement. 


Essential Definitions 


In order to adequately treat the 
lien law, several definitions are 
necessary. As used in the statute, 
“contract” is to mean “an agreement 
for improving real property, 
written or unwritten, express or 
implied, and includes extras or 
change orders.”® A “direct contract 
is defined as “a contract as herein 
defined between the owner and any 
other person.”® This detinition is 
important because many of the 
statutes’ provisions depend upon 
the presence of, or lack of, a direct 
contract between the lienor and the 
owner of the subject property, i.¢., 
privity between the lienor and the 
owner. If privity is lacking, as for 
example where materialmen are 
working for a _ subcontractor, 
additional notice requirements are 
imposed on the lienor for the 
protection of the unknowing 
landowner. Where there is a direct 
contract, and thus the owner has 
actual knowledge of the particular 
obligation, the notice requirements 
are less burdensome. 

Four general classifications of 


lienors are defined in the statute. 


First, a “contractor” means “any 
person other than a materialman or 
laborer who enters into a contract 
with the owner of real property for 
improving it.’’? Second, a 
“materialman” is defined as “any 
person who furnishes materials 
under contract to the owner, 
contractor or subcontractor on the 
site of the improvement or for 
specially fabricated materials off 
the site of the improvement for the 
particular improvement, and who 
performs no labor in the installation 
thereof.”* A laborer is any person, 
other than a professional, who 
“personally performs on the site of 
the improvement labor or services 
for improving real property and 
does not furnish materials or labor 
service of others.”® And finally, a 
subcontractor is any person, other 


than a laborer or materialman, who 
enters into a contract with a 
contractor for the performance of 
any part of such contractors’ 
contract.'° These definitions must 
be kept in mind throughout the 
following discussion since the rights 
and obligations under the statute 
vary not only with the presence or 
lack of privity, but also as to 
particular classes of lienors. 


Liens for Professional Services 


F.S.713.03 provides for liens for 
professional services rendered to 
real property, either under and 
pursuant to a direct or an indirect 
contract with the owner.'! The 
section applies only in favor of 
“architects, landscape architects, 
engineers or land surveyors” who 
render services to real property.!? 
The services may be in preparing 
plans, specifications or drawings as 
well as in actual supervision of work 


of 
WERE 
A : 
~ 
“Ll! 
= 


MECHANICS’ LIENS 


done. If rendered pursuant to a 
direct contract with the owner, the 
professional is entitled to sucha lien 
for the value of his services whether 
or not the services rendered 
actually improve the property.'® 
However, if the services of the 
professional are rendered pursuant 
to an indirect contract, a lien will be 
enforceable only if the services 
rendered actually improve the real 
property involved, and a complaint 
failing to state that the real property 
was improved by services rendered 
under an indirect contract has been 
held defective under the statute." 
Therefore, if services of a 
professional nature are rendered 
under an indirect contract, such an 
allegation is essential. 

The section further provides that 
no professional lienor, as defined 
therein, need file or serve a notice to 
the owner in order to enforce the 
lien.!5 The professional lienor must, 
however, file a claim of lien of 
record before such a lien for 
services rendered may arise.'® 

The claim of lien must be filed in 
accordance with F.S.713.08. This 
section provides that the claim may 
be recorded at any time during the 
progress of the work and thereafter 
up to 90 days after the final 
furnishing of the labor or services 
by the lienor.'” The claim is to be 
recorded by the clerk of the county 
in which the real property is 
located, and must contain the 
following information: 


(a) The name of the lienor and the address 
where notices or process of the statute may 
be served on the lienor. 

(b) The name of the person with whom the 
lienor contracted or by whom he was 
employed. 

(c) The labor, services or materials 
furnished and the contract price, or value 
thereof. Materials specially fabricated at a 
place other than the site of the improvement 
for incorporation in the improvement but 
not so incorporated and the contract price or 
value thereof shall be separately stated in the 
claim or lien. 

(d) A description of the real property 
sufficient for identification. 

(e) The name of the owner. 

(f) The time when the first and the last 
item of labor or service or materials was 
furnished. 

(g) The amount unpaid the lienor for such 
labor or services or materials. 

(h) If the lien is claimed by a person not in 
privity with the owner, the date and method 
of service of the notice to owner [note; this 
final requirement does not apply to liens for 
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professional services since the statute itself 
does not require a notice to the owner for 
professional service liens regardless of 
privity].'8 

A recommended form for the 
claim of lien is provided in the 
statute.'® The claim of lien must be 
signed and verified on personal 
oath, and, in addition, any claim 
filed is voidable unless served on 
the owner in accordance with 
F.S.713.18 within ten days after 
recording.” The omission of any of 
the stated requirements in the claim 
will not prevent the enforcement of 
the lien as against one who was not 
adversely affected by the omission 
or error.”! 


It should be noted that the new 
Mechanics’ Lien Law does not 
contain any “relation back” 
language as to when the lien 
attaches. F.S.713.07(3) provides 
that liens take priority over 
subsequently recorded encumbran- 
ces on the real property from the 
time the lien attaches. It then 
provides that liens for professional 
services rendered attach “at the 
time of recordation of the claim of 
lien and shall take priority as of that 
time.”®? Thus the new statute avoids 
the problems encountered with the 
“relation back” doctrine under the 
old statute, and liens for 
professional services rendered take 
priority when the claim of lien is 
recorded. 


Liens for Subdivision Improve- 
ments 


F.S. 713.04 provides that any 
lienor, regardless of privity (i.e., 
either a direct or indirect contract), 
who performs services or furnishes 
material to real property “for the 
purpose of making it suitable as the 
site for the construction of an 
improvement or improvements” 
shall be entitled to a lien on the real 
property for the value of the 
services rendered or materials 
furnished.” This section does not 
cover the actual construction of 
improvements, but only the 
preparation of land upon which 
such improvements are to be 
constructed. The section provides a 
lien for such services as clearing, 
grading, leveling, excavating and 
filling of land. Also included 
under this section would be the 
grading and paving of streets, curbs 
and sidewalks, the construction of 
ditches and other drainage 
facilities, and the construction of 
canals.> Any activity involving 
services rendered or materials 


furnished for the purpose of 
rendering land suitable for 
construction of improvements 
thereon would be covered by this 
section. Provisions are made for the 
proration of the lien on abutting 
land of the owner if the land on 
which the work is done is dedicated 
to the public use by the owner who 
contracts for the work.’ 


The lien provided for in this 
section is not acquired until a claim 
of lien is recorded in the clerk’s 
office of the county in which the 
real property is located.?’ The claim 
of lien must be in the form provided 
by F.S.713.08 and discussed above 
in connection with liens for 
professional services.2* The claim 
must also be served upon the owner 
in the manner provided in 713.18 
within ten days after the recording 
of the claim, and the claim may be 
recorded at any time during the 
progress of the work and thereafter 
but not later than 90 days after the 
final furnishing of the services or 
materials.” 


The section on_ subdivision 
improvements does not mention 
whether it is necessary to furnish a 
notice to the owner in order to 
enforce such lien. Every other 
section creating classes or lienors 
specifically either provide for such 
notice or specifically provide that 
no such notice need be given. 
However, the section providing for 
the notice to owner does not include 
specifically liens for subdivision 
improvements.*! Since liens for 
subdivision improvements are 
provided by this section regardless 
of privity, and therefore the owner 
may not have actual notice of the 
particular claim, it would seem 
reasonable that such a notice to the 
owner would be proper. Thus, to be 
safe, a notice to the owner should be 
given under this section for liens for 
subdivision improvements. The 
requirements and form of such 
notice to the owner are provided in 
713.06(2), and will be discussed 
later with that section. 


Liens under this section take 
priority at the time of recordation 
of the claim of lien.*? The claim of 
lien must be signed and verified on 
personal oath by the lienor, his 
agent or attorney.* It may also be 
amended as long as_ such 
amendment does not cause any 
person to suffer any detriment by 
having acted in good faith reliance 
upon the original claim.*4 
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Liens of Persons in Privity With 
Owner 


Materialmen and laborers in 
privity with the owner of property, 
and contractors who deal directly 
with the owner, are provided liens 
for any money that is owing to them 
for labor, services, materials or 
other items required by or 
furnished in accordance with the 
direct contract which improve the 
real property by F.S.713.05. The 
essential requirement here is that 
the lienor be a materialman, a 
laborer, or a contractor, and that the 
lienor is in privity with the owner of 
the property. Since privity with the 
owner is necessary to establish a lien 
under this section, and thus the 
owner has actual notice of the work 
or services furnished, no lienor who 
qualifies under this section is 
required to serve a notice to the 
owner.*® 

The general contractor who 
assumes the overall responsibility 
for a construction job would fall 
under this section. The section 
provides that a contractor may 
claim a lien for services and 
materials furnished by him, and for 
any labor, services, or material 
furnished by another lienor for 
which he is obligated to pay the 
lienor, as for example his 
subcontractor.” If the subcontract- 
or, however, files his own claim of 
lien under another section of the 
lien law, the contractor must reduce 
his claim of lien by the amount so 
recovered by the subcontractor. 

Liens under this section do not 
become enforceable until claim of 
lien is recorded in accordance with 
F.S.713.08.°8 The requirements and 
procedures to be followed in 
recording such a claim of lien are 
discussed earlier in connection with 
liens for professional services. The 
lien assumes priority, however, as 
of the time of recordation of the 
notice of commencement of the 
owner.*® The notice of commence- 
ment must be filed by the owner of 
real property before starting work 
on improvements. It will be 
discussed in detail later in this 
article. The important point here is 
that the lien under this section, 
when recorded, takes priority over 
subsequent encumbrances as of the 
time of the filing of the notice of 
commencement. 

Any laborer, materialman, or 
contractor who furnishes labor, 
services or materials while not in 
privity with the owner, but who 
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subsequently comes into privity 
with the owner, has a lien under this 
section for the value of the labor or 
services furnished after privity is 
established. Only one claim of lien 
need be filed for work done both 
while in privity and before privity 
was established with the owner.‘ 
Liens of Persons Not in Privity 
with the Owner 


The most difficult of the sections 
providing classes of lienors is the 
section providing liens for 
materialmen, laborers, and 
subcontractors, not in privity with 
the owner, who perform services or 
furnish materials which improve 
the real property of the owner. 
F.S.713.06 provides a lien against 
the real property improved by such 
actions as long as the services or 
materials furnished are in 
accordance with the indirect 
contract and authorized or 
contemplated by the direct 
contract.‘! The total amount of liens 
of persons not in privity under this 
section is limited by the total 
contract price of the direct contract 
if the owner follows precisely the 
procedures mandated by the 
section.‘? Since liens are provided 
for persons not in privity, and thus 
the owner may not have actual 
knowledge of the lienor, the section 
contains elaborate notice 
requirements and proper payment 
procedures to protect the owner 
from greater liability than the price 
of the direct contract. If the owner 
fails to follow these procedures, 
however, he may be liable in excess 
of the total contract price of the 
direct contract. 

Liens of materialmen, laborers 
and subcontractors not in privity 
with the owner attach as of the date 
of the filing of the notice of 
commencement by the owner. The 
requirements of the filing of the 
notice of commencement and its 
contents will be discussed later in 
connection with the section on 
owner's responsibilities. Thus, liens 
claimed by materialmen, laborers 
and subcontractors not in privity 
relate back to the filing of the notice 
of commencement. If no notice of 
commencement is filed by the 
owner, then the claim of lien will 
attach as of the date of the 
recordation. 

F.S.713.06 also provides, 
inasmuch as the class of lienors 
prescribed by that section are not in 
direct contact with the owner, that 
the lienor shall furnish to the owner, 


within 45 days from the date of the 
commencement of work on the 
property, a notice to owner. The 
notice to owner, as far as its content 
and form, is prescribed.“ 

While the statute provides that 
the lienor not in privity shall serve 
such a notice to owner within 45 
days from commencing to furnish 
his services or materials, 
subsequent case law has held that 
the 45-day notice to owner period is 
not jurisdictional.** Thus, the courts 
now hold that the 45-day notice to 
owner period simply establishes the 
priority period, in that if the lienor 
not in privity does give the 45-day 
notice to owner, he is to be paid in 
full by the owner pursuant to the 
requirements of the statute.‘ 
However, in the event a lienor does 
not serve his notice to owner within 
the 45-day period, he may still give 
his notice to owner any time 
thereafter up to the 90-day cutoff 
period for filing the claim of lien.*” 
In this case, the lienor is still entitled 
to receive funds directly from the 
owner to the extent that the owner 
retains funds in its possession for 
payment to the contractor, or to the 
extent that the owner has made 
improper payments under the 
statute.** The notice to owner must 
still be given, prior to the expiration 
of the 90-day period within which 
to file a claim of lien.*® The time of 
the service of the notice to owner 
within the 90-day cutoff period for 
filing the claim of lien simply serves 
now to establish priority of the lien 
filed. 

Proper payments by the owner of 
real property on the direct contract 
will be discussed in more detail 
later in connection with owners’ 
responsibilities. The procedures on 
proper payments must be followed 
by the owner to be protected from 
liability in excess of the direct 
contract to lienors not in privity 
under this section. The notice to the 
owner is not to be considered a lien 
or cloud on the real property of the 
owner, nor does it serve as actual or 
constructive notice of any lien or 
encumbrance.” There is no lien on 
the real property until the claim of 
lien is filed and recorded. 


Liens for Minor Improvements 


Any improvement to an existing 
improvement on real property for 
which the contract price is $500 or 
less and which is to be completed 
within six months from commence- 
ment is to be treated as a lien under 
F.S.713.05, liens of persons in 
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privity with the owner. ! All 
procedures and requirements 
provided in 713.05 must therefore 
be followed to raise and enforce a 
lien for improvements meeting the 
above criteria. It should be noted 
that lienors who qualify under the 
above criteria should proceed 
under 713.05 regardless of privity 
with the owner. If the above criteria 
are not met, the lienor must proceed 
under one of the four general 
classifications of lienors discussed 
above. 


Owners’ Responsibilities and 
Liabilities 


The Mechanics’ Lien Law 
provides certain procedures which 
owners of real property upon which 
improvements are contemplated 
must follow. These procedures are 
for the protection of both the owner 
and the prospective lienors. 
Compliance with these require- 
ments will limit the owner’s liability 
to the overall contract price of the 
direct contract. Failure to comply 
may subject the owner to multiple 
liability. 

Notice of Commencement 


F.S.713.13 provides that an 
owner of real property shall, before 
actually commencing any 
improvement of real property, 
record a notice of commencement 
in the county where the real 
property improved or to be 
improved is located.*? The notice of 
commencement must be recorded 
whether or not the project is 
covered by a payment bond as 
provided in F.S.713.23 and shall 
contain the following informa- 
tion:*? 


(a) A description sufficient for 
identification of the real property to be 
improved. The description and also the 
street address. 

(b) A description of the improvement 
contemplated. 

(c) The name and address of the owner or 
person who contracts to have the work done 
and his interest in the property. If the fee 
simple title holder is other than the person 
who contracts for improvements, the name 
and address of the fee simple title holder. 

(d) The name and address of the 
contractor. 

(e) The name and address of the surety on 
the payment bond, if any such bond is 
posted. 

(f) The name and address of a person 
within the state other than himself who may 
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be designated by the owner as a person upon 
whom notices or documents may be served. 

(g) And, at the owner's option, the name 
and address of a person in addition to 
himself who may receive a copy of the 
lienors’ notice to the owner. 

The notice of commencement is 
not considered a lien or 
encumbrance on the real property, 
nor actual constructive notice of an 
encumbrance.** In addition, the 
notice of commencement is void 
and of no effect if the improvement 
is not actually started within 30 days 
from the filing of the notice.® 
Finally, the owner of real property 
upon which only subdivision 
improvements, as defined in that 
Act are to be performed need not 
file a notice of commencement.*® 

It is vitally important that the 
owner of real property tile the 
required notice of commencement 
before improving the property, 
especially if the improvement will 
involve subcontractors and laborers 
not in privity with the owner. As 
noted above, the priority of two 
classes of liens attach as of the time 
the notice of commencement is 
recorded, rather than when the 
claim of lien is recorded. In 
addition, F.S.713.06(3)(a) provides 
that any payments made under a 
direct contract before a notice of 
commencement is filed shall be 
considered improper payments as 
regards the rights of lienors not in 
privity with the owner but who 
nevertheless have a lien against the 
property under that section.*” Thus 
the owner who does not file a notice 
of commencement may be subject 
to multiple liability beyond the total 
contract price, with a lien on the 
real property involved to enforce 
that liability.** 

Proper Payments 

In order to protect laborers, 
materialmen and_ subcontractors 
not in privity with the owner, and 
thus of whom the owner may have 
no actual knowledge, the statute 
provides an elaborate system of 
“proper payments” under a direct 
contract which the owner must 
comply with to avoid multiple 
liability.6° Any owner who 
improves his real property, 
especially if it is the type of 
improvement which would involve 
subcontractors and workmen, must 
be cognizant of the procedures for 
proper payment under the direct 
contract. 

F.S.713.06(3)(a) first provides 
that any payments made by the 
owner before recordation of a 


notice of commencement under the 
contract are to be considered 
improper. Thus, it is essential for 
the owner to record the notice of 
commencement in accordance with 
the statute.® F.S.713.06(3)(b) then 
provides that the owner may, at any 
time after the filing of the notice of 
commencement, pay the whole or 
any part of the amounts due and 
owing to any laborers, regardless of 
privity, for labor or services 
performed by them and covered by 
the direct contract.*! The owner can 
then deduct this amount from the 
balance due on the direct contract. 
Laborers are to be paid first under 
this section, whether or not they 
have served any notice to the owner 
[713.06 does not require laborers to 
serve a notice to the owner in order 
to perfect a lien]. After providing 
for the payment of laborers first, 
the statute then divides any further 
payments under the contract by the 
owner into two classes, periodic 
progress payments and final 
payments under the contract. 


Periodic Progress Payments 


The statute provides that when 
any payment, other than the final 
payment under a contract, becomes 
due the owner can make proper 
payment only by following 
specified procedures.* The owner 
may, at any time after the notice of 
commencement is recorded, pay 
any laborer any money then due for 
labor and services performed.® 
The owner then shall pay the sum 
due to any lienor who has given 
notice prior to the time of 
payment.** Except as to laborers, 
the owner is under no duty to pay 
other lienors not in privity unless 
such notice to the owner has been 
served by the lienor prior to the 
time of payment.® If the payment 
due under the contract is 
insufficient to pay all lienors giving 
notice, the owner must prorate the 
payment among the lienors. © 

The owner may also require the 
contractor to furnish an affidavit 
before any progress payment to the 
contractor. The affidavit, if 
required, must state whether all 
lienors have been paid, and, if not, 
those who remain unpaid and in 
what amounts.™ If an affidavit is 
requested by the owner, the 
contractor has no right to payment 
until an affidavit is furnished. The 
owner must make direct payments 
to any lienors who are shown to be 
unpaid by the affidavit, and may 
deduct amounts so paid from the 
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payment due the contractor.® In 
addition, any lienors who are 
reported as unpaid on the affidavit, 
but have failed to serve a notice to 
the owner, must be paid directly by 
the owner as a proper payment but 
only after all lienors giving notice 
are paid in full.*° When all proper 
payments to lienors have been 
made in accordance with these 
procedures, the balance left on the 
progress payment due may be paid 
the contractor. When these 
procedures are followed and all 
payments made are proper 
payments, the owner can limit his 
liability to all lienors to the total 
contract price. If they are not 
proper payments, the owner may 
be subjected to multiple liability in 
excess of the contract price. 

The owner, in light of the above, 
prior to each progress payment due 
the contractor, should require the 
contractor to furnish to the owner 
lien waivers as to all lienors having 
served a notice prior to the progress 
payment, or lien releases as to all 
lienors having filed a claim of lien 
prior to the progress payment. The 
lien waivers or lien releases should 
be furnished to the owner as proof 
of payment to these lienors, prior to 
payment to the contractor. It is 
often advisable to require the 
contractor to furnish these lien 
waivers or lien releases inasmuch, in 
the usual situation, the contractor 
will know far better how to reach 
the various lienors having come 
within the attention of the owner. If 
the contractor cannot furnish such 
lien waivers or releases for all 
lienors having given a notice to 
owner or having filed a claim of 
lien, prior to the progress payment, 
then the owner must contact and 
pay these lienors directly to the 
extent the progress payment is 
sufficient. The amount due the 
contractor is then to be reduced by 
the amount of such payments, with 
the remainder, if any, paid to the 
contractor. The statute thus forces 
the owner, in order to protect 
himself from multiple liability, to 
become, in effect, the “paymaster” 
of the contractor. 


Final Payment on Contract 


When the final payment under a 
direct contract becomes due, the 
contractor must furnish the owner 
with an affidavit listing all unpaid 
lienors, if any, and the amount due 
to each.” The contractor has no 
right to payment until such affidavit 
is furnished to the owner. The 
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owner must then pay all unpaid 
lienors listed in the affidavit 
directly, and may deduct amounts 
so paid from the final payment due 
the contractor. Lienors listed in the 
affidavit, but not having given 
notice, must be paid also. Before 
paying any money directly to any 
unpaid lienors, except laborers, the 
owner must give the contractor ten 
days written notice of his intention 
to make direct payments. If, after 
ten days, the lienors remain unpaid, 
the owner may make _ direct 
payments and they will be proper 
payments.’! The section also 
provides for prorata payments to 
unpaid lienors if the final payment 
is not sufficient to pay them all in 
full.72 Finally, lienors who have 
served a notice to the owner must 
be paid even if not listed in the 
contractors aff:davit. 

The owner must retain the final 
payment due under a_ direct 
contract or ten percent of the total 
contract price, whichever is larger, 
until the required affidavit is 
furnished by the contractor.”* This 
is to insure a fund from which to 
pay unpaid lienors. The owner's 
failure to withhold the final 
payment subjects his property to all 
valid liens of which he subsequently 
has notice until the time when the 
contractor does serve his 
affidavit.”4 

F.S. 713.06(4)(a) provides an 
order of priority of liens under a 
single direct contract where the 
payment due is insufficient to pay 
all outstanding liens. The statute 
provides that the owner shall pay 
liens in the following order: 


(1) Liens of all laborers. 

(2) Liens of all persons other than 
the contractor. 

(3) Lien of the contractor. 
Payments within each class are to 
be prorated if insufficient to pay all 
in the class, as discussed earlier. The 
priority given here applies to classes 
of lienors under a single direct 
contract, and does not apply to 
priority as between separate 
contracts. 

As stated above, the owner must 
comply with the proper payment 
procedures in order to avoid 
multiple liability. 

The final contractor's affidavit 
must be furnished to the owner 
before the contractor has any right 
to payment of the remaining sum 
due and owing under the direct 
contract. There is a case law 
exception to this rule, however. In 


the event the project is of such a 
nature that it could be expected, in 
the normal course of business, that 
the contractor would not use 
subcontractors, materialmen and 
other laborers on the project, then 
the contractor may not be required 
to give such a final contractor's 
affidavit before he is entitled to 
payment. However, if the project 
is of such a nature that it would be 


_ contemplated that subcontractors, 


materialmen and laborers would be 
employed by the contractor, the 
final contractors affidavit is 
jurisdictional before any obligation 
arises on the part of the owner to 
pay the contractor.” 


Payment Bond by Owner 


The owner of real property may 
escape the complicated provisions 
of the Mechanics’ Lien Law by 
requiring the contractor to post a 
payment bond in accordance with 
F.S. 713.23 before commencing 
work. F.S. 713.02 provides the 
posting of such a bond by the 
contractor shall exempt the owner 
from the provisions of the lien law, 
except the lien of the contractor 
himself. It would be very wise for 
the owner to require such a bond 
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from his contractor for his own 
protection. 

The payment bond required 
must be in at least the amount of the 
original contract,’® and must be 
executed by a surety authorized to 
do business in Florida. The 
payment bond, or a reproduction, 
must be furnished at cost to any 
lienor who requests it. The bond 
must be conditioned that the 
contractor will make prompt 
payments to “all persons supplying 
labor, materials and supplies used 
directly or indirectly by the 
contractor ... in the contract.””7 Any 
person who supplies labor, 
materials, or services under the 
direct contract, and who remains 
unpaid, must furnish a notice to the 
contractor of such claim within 90 
days after the services are 
performed or materials are 
furnished. In addition, no suit may 
be prosecuted on the bond after one 
year from the date of the rendering 
of the services or furnishing of the 
materials for which payment is 
demanded. The statute provides 
finally that any lienor shall have a 
direct right of action on the bond 
for any unpaid claim. All claimants 
on the bond, except claimants in 
privity with the contractor and 
laborers, must serve a notice to the 
owner before a right of action can 
accrue on the bond. 


Duration and Enforcement 


Liens under the Florida 
Mechanics’ Lien Law are 
encumbrances on real property of 
the owner for a period of one year 
after the filing of a claim of lien for 
recordation.’® This limitation 
period may be extended by 
commencement of a suit to enforce 
the lien within one year.”® The lien 
imposed extends only to the right, 
title and interest of the person who 
contracts for the improvement of 
the real property, or to such interest 
as the person should acquire 
thereafter.®® If the person 
contracting for improvement of 
real property has no interest in the 
property, no lien attaches to the 
land.’! The lienor may, however, 
recover any removable property on 
the land upon which he _ has 
rendered services or furnished 
materials.** 

A statutory procedure is 
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provided whereby the owner can 


shorten the duration of any 
mechanics’ lien on his property. 
F.S. 713.22 provides that the owner 
may record in the clerk’s office a 
notice of contest of lien. A form for 
such a notice of contest is provided 
in the statute. When such a notice is 
filed the lienor must institute a suit 


to enforce his lien within 60 days 
after service of such notice or the 
lien will be extinguished 
automatically. The clerk must mail 
a notice of lien contest to the lienor. 
The same procedure applies to suits 
on surety bonds to enforce a lien.** 


Priority 


When a lien under the statute 
attaches, it will have priority over 
any conveyance, encumbrance or 
demand not recorded against the 
real property prior to the 
attachment.*4 The attachment of 
liens was discussed earlier with 
each class of lienors. 


Other Remedies Not Barred 


The statutory provisions for 
mechanics’ liens and their 
enforcement are not exclusive and 
other remedies are expressly 
preserved to any person who could 
also qualify asa lienor.* Thus, it has 
been held that the lienor may 
forego his mechanics’ lien under the 
statute and enforce an equitable 
lien as an alternative remedy,** or 
pursue a suit at law on the 
contract.*? 


Enforcement 


Liens may be enforced in any 
court of competent jurisdiction. An 
owner or other person holding 
funds for disbursement which are 
subject to conflicting claims of 
lienors may interplead all persons 
claiming an interest in the fund.** 
The fund must then be deposited in 
court. Provisions are also made for 
deficiency judgments in favor of 
lienors who fail to establish a 
mechanics’ lien for the full amount 
due them.*® Finally, additional 
remedies are provided in cases of 
fraud or collusion in the 
enforcement or payment of any 
lienor.* And the statute provides 
that the making of a false statement 
on any affidavit required by the 
statute shall constitute perjury.*! 


The mechanics’ lien is purely a 
statutory remedy. Consequently, 
the provisions of the statute must be 
followed precisely in order to raise 
and enforce such a lien. Persons 
who furnish labor, materials, or 


services for the improvement of 
real property should be 
knowledgeable with the law in 
order to protect their statutory 
rights. In addition, owners of real 
property must comply with the 
statute to protect themselves and 
their land from multiple liability 
and limit their liability to the total 


contract price. The statute is 
complex, and expert advice should 
be sought. o 
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Despite the open-ended 

invitation inscribed on the Statue 

of Liberty which stands at the 

United States’ busiest port of 

entry, the gatekeeper (otherwise 

known as the Immigration and 

Naturalization Service) is very 

selective. While during the first 

e hundred years of our national 

existence we welcomed the 
immigrant and his industriousness 


and even encouraged his arrival, 


° 4 our later policies sought to stem 
al ] al Ions the tide through restrictive 
. legislation. The earlier restrictions 


on immigration were generally 


aimed at the quality of the alien 
O eC who sought to enter. Early 
statutes barred the entry of 


convicts and prostitutes as well as 


e 
idiots, lunatics and persons likely 
mm la ion to become public charges. 


After the devastation of Europe 
in World War I, fear began to 
spread throughout the United 

States that our shores would be 

inundated by immigrants from 
Brian R. Hersh the war-ravaged countries. As a. 
result, Congress enacted the first 
quantitative restrictions known as 
the Quota Law of 1921. Though 
enacted as a temporary measure, 
the Quota Law of 1921 became 
permanent in 1924. Thus was laid 
the foundation for our present 
system of dual qualification, 
consisting of both qualitative! and 
numerical restriction.” 


As this brief history of the 
immigration law indicates, legally 
entering the United States has 
become increasingly more 
difficult. For this reason, 
immigrants often enter 
surreptitiously. In other instances, 
immigrants seek to stay in the 
United States under legitimate 
statutory admissibility through 
fraudulent means. 
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An immigration client enters your office 
seeking permanent residency based on 
marriage to either a United States citizen 
or lawful permanent resident alien. Your 
client is a 22-year old male and his 
“spouse” is a woman of 60. She is a 
United States citizen. They do not speak 
or understand a common language. He 
confides in you that while he lived with 
his wife for a month after their marriage, 
he is presently living with his cousins. 


A single, middle-aged alien enters your 
office and informs you that two years ago 
he was convicted of burglary and given a 
two-year suspended sentence. He has 
received an order to show cause which 
requires him to appear before an 
immigration judge in two days and 
explain why he should not be deported. 
He would like to remain in the United 
States for a few more weeks so he can 
write home to obtain airplane fare. He 
has no family in the United States. He 
seeks your advice. 


A young American tailor enters your 
office and tells you he wants to bring a 
friend of his to the United States from 
Italy. He has a small, sole proprietorship, 
tailoring shop which barely provides him 
with a net income of $95 a week after he 
pays his meager expenses. He says he 
wants to employ his friend. He seeks your 
advice.* 
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ETHICAL 
CONSIDERATIONS 


In representing and advising the 
immigration client, the immigration 
attorney is not without guidance. 
The Florida Code of Professional 
Responsibility® and the regulations 
governing ethical conduct before 
the Immigration and Naturalization 
Service (INS)® are two mandatory 
sources of advice for the Florida 
immigration attorney. In addition, 
the formal and informal opinions of 
the Professional Ethics Committee 
of The Florida Bar provide an 
excellent source of research for the 
narrow ethical question.’ The 
American Bar Association (ABA) 
a:so has its own code of ethics’ with 
formal and informal opinions. 
While the ABA’s code and opinions 
are not binding on the Florida 
attorney, they can be very 
instructive.® In many instances, the 
Florida Code of Professional 
Responsibility and the ABA code 
are identical. Furthermore, 
amendments to the ABA code are 
often adopted for the Florida Code. 


Florida Sources of Ethical 
Considerations 


The immigrant often is a 
complete stranger to the customs 
and language of this country. He or 
she is often unfamiliar not only with 
the laws of this country but also 
with the way our system of justice 
operates and the goals it seeks to 
achieve. The fear of returning to a 
country where he or she faces 
possibly physical or mental 
persecution, economic hardship, or 
separation from family already in 
the United States, cannot be 
underestimated. Therefore, it is 
imperative that the immigration 
client feel secure in discussions with 
his attorney. The client should, at 
the outset, be informed as to the 
nature of the attorney-client 
privilege as it exists in the United 
States. Only by gaining the 
complete confidence of the 
immigration client can the attorney 
hope to uncover all the detailed 
personal information required to 
present the immigrant’s case. 

Of course, the immigration 
lawyer, in order to explain the 
attorney-client privilege, must 
understand the privilege and its 
limits. While Canon 4 blanketly 
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states: “A lawyer should preserve 
the confidences of a client,” DR 4- 
101(2)"! requires a lawyer to reveal 
the intent of his or her client to 
commit a crime.!? In the area of 
immigration law, numerous crimes 
exist. These crimes fall under the 
principal headings of crimes 
relating to unlawful entry, crimes 
relating to unlawful stay, crimes 
relating to fraud and falsification 
and miscellaneous crimes.!* The 
immigration lawyer is under a duty 
to inform his or her client, should 
the circumstances warrant, of the 
nature and severity of these crimes 
so as to avoid their possible 
occurrence. 


The only way to discover 
whether the client is well 
intentioned and qualified for the 
particular status he or she is 
applying for is to conduct a 
thorough interview at the outset. 
The lawyer must first obtain all the 
information needed to qualify a 
person for a particular status. If the 
attorney discerns a fatal defect that 
will prevent a client from 
qualifying, he should inform the 
client of such. If the client manifests 
the intent to commit perjury in 
order to overcome the defect, the 
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attorney should withdraw from the 
case if the client persists in that 
position. However, if the client 
appears to qualify, the attorney 
should begin filing the appropriate 
forms with the INS. In cases where 
an interview is required, such as in 
cases of adjustment of status,'‘ the 
attorney should also prepare the 
client through a simulation just as in 
preparation for any litigation 
situation. 

By going over some of the 
questions the immigration officer 
may ask, the attorney will not only 
better prepare the client, but also be 
able to further ascertain the 
veracity of the client’s position. 

If, however, during the course of 
an attorney’s representation, a 
client does perpetrate a fraud ona 
person or tribunal, what is the 
lawyer's duty to his or her client and 
his duty to the court? The Florida 
Professional Code of Respon- 
sibility, under DR7-102 B (1) states: 
A lawyer who receives information clearly 
establishing (1) his client has, in the course of 
the representation, perpetrated a fraud upon 
a person or tribunal, shall promptly call upon 
his client to rectify the same, and if his client 
refuses or is unable to do so, he shall reveal 
the fraud to the affected person or tribunal. 

Under the ABA Code of 
Professional Responsibility, 
however, DR 7-102 B (1) reads: 

A lawyer who receives information clearly 
establishing (1) his client has, in the course of 
the representation, perpetrated a fraud upon 
a person or tribunal, shall promptly call upon 
his client to rectify the same, and if his client 
refuses or is unable to do so, he shall reveal 
the fraud to the affected person or tribunal, 
except when the information is protected as 
a privileged communication. 

The ABA’s Code of Professional 
Responsibility was amended in 
1974 to include the underscored 
language. The reason for the 
amendment was that when DR 7- 
102 B (1) was read in pari materia 
with DR 4-101(c), the result was the 
requiring of a lawyer, in certain 
circumstances, to reveal privileged 
communications which he also was 
under a duty NOT to reveal 
according to the law of evidence. 
Thus, the 1974 amendment was 
incorporated into the disciplinary 
rule in order to relieve lawyers of 
exposure to opposite professional 
duties. As the ABA Committee on 
Professional Responsibility states in 
its Formal Opinion 341-75: 


It is not reasonable to put a lawyer at peril 
of discipline if, after determining that he has 
information that “clearly” establishes fraud 
(a difficult task in itself), he must also 
determine the relevant rule of attorney- 
client privilege, in order to determine 
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whether he must reveal the client’s 
confidences and secrets. Also, we believe 
that it is inconsistent with the lawyer's 
confidential relationship with his client to 
impose at the same time a duty to evaluate 
the client’s confidences to determine 
whether the level of evidence of “fraud” has 
been reached that would require disclosure 
of such confidences. The lawyer’s problem, 
in this respect, is not lessened by interpreting 
fraud in DR 7-102 (B), as we do, as being 
used in the sense of active fraud, with a 
requirement of scienter or intent to deceive. 


The Florida rule in its present 
unamended state, leaves the lawyer 
in a perilous position as did the 
former ABA rule. An example of the 
difference between the Florida rule 
and ABA rule can be illustrated by 
the following example: 

A client comes in while on a 
visitor's visa and informs his 
attorney that he plans to marry Jane 
Doe, an American citizen whom he 
loves. He asks the attorney to begin 
processing his application for 
permanent residency. The attorney 
does so. The client gets married. 
The petition is granted. Six months 
later, the client returns for aid in a 
real estate problem. The lawyer 
inquires as to whether the deed will 
be made out to Jane Doe, too. The 
client then informs the attorney that 
the marriage was a fraud. 

It would appear that under the 
ABA rule, the discussion would 
remain confidential. Under the 
Florida rule, on the other hand, 
disclosure should be made. Such a 
result would be at the least 
disastrous. A lawyer must feel free 
to ask the client questions that may 
involve damaging answers, and 


more importantly, a client must feel 
confident that his attorney will be 
the only privy to the information. 

Asa practicing Florida attorney, I 
am, of course, bound by the Florida 
Code. For this reason, I would urge 
the Florida Professional Ethics 
Committee to amend its rule to 
conform with the present ABA rule 
since I believe its language better 
suits the tradition, ideals and goals 
of our profession. 

It should be pointed out that 
under the ABA’s DR 7-107 (b)(1), 
“confidentiality” is not a blanket 
cloak of secrecy. A lawyer, for 
example, should withdraw from a 
case where his or her client 
obviously proposes to commit 
perjury. If the knowledge of 
commission of a fraud by a client 
reaches an attorney through a third 
person, this information is also not 
privileged. 


Federal Sources of Ethical 
Consideration 


The immigration lawyer must 
also comply with the standard of 
professionalism required by the 
INS when appearing before it. The 
Immigration and Naturalization 
Service is an arm of the Justice 
Department. It has adopted its own 
regulations which must be adhered 
to when practicing before it. Under 
its regulations, the Board of 
Immigration Appeals, with the 
approval of the Attorney General, is 
authorized to suspend or disbar an 
attorney if it finds such action 
would be in the public interest.'5 
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ETHICAL CONSIDERATIONS 


Though not exclusive, the following behavior is grounds for 
discipline by the Service: 


(1) Receiving a fee or compensation for services which is 
grossly excessive in relation to the services performed. 

(2) Intending to defraud or deceive through bribes or 
coercion any person, including a party or employee of the 
Service, to commit an act or refrain from performing an act 
in connection with any case. 

(3) Willfully misleading, misinforming or deceiving any 
officer or employee of the Department of Justice concerning 
any material or relevant fact in connection with a case. 

(4) Willfully misleading, misinforming, deceiving or 
threatening any party to the case concerning any matter 
relating to the case. 

(5) Soliciting immigration practice in any unethical or 
unprofessional manner. 

(6) Practicing while temporarily suspended or 
permanently disbarred from any court. 

(7) Aiding or abetting another person to practice during 
the period of suspension or disbarment. 

(8) Willfully making false and material statements or 
representations with respect to qualifications or authority to 
represent others in any case. 

(9) Engaging in contumelious or otherwise obnoxious 
conduct which in the Board’s opinion would constitute 
contempt or grounds for disbarment or suspension before a 
court. 

(10) Having been furnished with a copy of the record, 
willfully failing to surrender it upon final disposition of the 
case or willfully and without authorization, making and 
retaining a copy of the material furnished. 

(11) Falsely certifying a copy as being a true and 
complete copy of an original. 

(12) Conviction of a felony or a conviction of a crime and 
sentenced to imprisonment for more than one year. 


Any attorney charged with 
violating any of the regulations shall 
be accorded a hearing if requested. 
the Board of Immigration 
Appeals orders suspension or always warranted. While 
disbarment, the record must be 
forwarded to the Attorney General 
for review of its decision.'? The 
Attorney General makes the final 
decision in the case.'® 


Another important area of ethical 


deportation proceeding. Under the 
present law, the filing of a petition 
for review of deportation will cause 
an automatic stay of deportation 
under the provisions of 8 U.S.C. 
§1105(a) (3). The effect may be to 


concern in immigration law is the granted. 

In two recent cases, attorneys 
have been castigated for their filing 
of frivolous petitions. The first case, 
In the Matter of Samuel A. 
Bithoney,'® resulted in suspension 


and a fine of $500. The facts 


give the immigrant a few months 
more in the United States even in 
the event he is finally deported. 
However, a judicial review is not 


deportee’s personal reasons for 
wanting to remain, even if just for a 
few months, may be emotionally 
valid, the attorney must use caution 
in not filing a frivolous petition just 
so an automatic stay will be 


presented revealed that in 
November 1969, Bithoney filed 
three separate petitions for review, 
the effect of which was to cause 
automatic stays for his clients. The 
government’s motion for summary 
judgment was granted after 
Bithoney twice failed to file a 
memorandum in opposition to the 
government’s motion to dismiss. In 
the court’s memorandum and 
order, it warned: “This court does 
not propose to have appeals taken 
simply for the purpose of staying an 
enforcement of immigration 
orders, and when prosecution is not 
diligently pursued, the court 
presumes that this was the 
purpose.””° 

In March, Bithoney filed another 
petition for review. Again, he filed 
no memorandum opposing the 
government’s motion for summary 
judgment. In August, Bithoney filed 
two more petitions. This time, 
Bithoney did file a memorandum in 
support of his client’s positions. The 
court found the petitions patently 
frivolous. The court’s opinion 
stated: 


In addition, counsel has been expressly 
warned in the order in another proceeding of 
the seriousness of filing frivolous petitions 
under this statute. The ordinary frivolous 
case merely consumes time, and 
inconveniences the opposite party and the 
court. A frivolous petition to review a 
deportation order stays the entire 
deportation procedure and affords 
immediate relief regardless of the 
insubstantiality of the claim. In the light of 
this warning, and possibly even without such 
caution, considering the total clarity of the 
statute, it may be that counsel deliberately 
intended to abuse the process of this court in 
order to obtain an undeserved benefit for 
one or all of his clients. We refer this question 
to the U.S. Attorney to institute disciplinary 
proceedings if he believes it appropriate.”! 


Nonetheless, Bithoney filed three 
more petitions for review — all 
determined by the court to be 
totally frivolous. 

The government, in its petition 
for disciplinary action, alleged 
Bithoney violated his oath as a 
member of the federal bar in that he 
did not “demean himself . 
uprightly and according to law” 
and that he was “guilty of conduct 
unbecoming a member of the bar of 
the court.” Bithoney defended on 
the basis that he was under a duty to 
represent his client “zealously.” 
While the court agreed that a 
lawyer under EC7-1”2 does have a 
duty to represent his client 
zealously, such zealousness must be 
“within the bounds of the law.” The 
court intimated that had Bithoney 
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diligently pursued his client’s 
appeals, though frivolous, it might 
not have imposed disciplinary 
measures for fear of chilling other 
attorneys. Instead, the court hung 
its hat on the fact that Bithoney had 
failed to diligently prosecute his 
client’s frivolous appeals which 
resulted in a breach of duty to his 
clients as well as the court. 
Accordingly, Bithoney was 
suspended and fined. 

Admittedly, Bithoney’s actions 
and conduct were an extreme case 
of abuse of the courts. Sanctions, 
however, have been applied for 
much less drastic conduct. In 
Acevedo v. the petitioner's 
attorney was assessed double costs 
for presenting a frivolous appeal. 
The petitioner, Graciela Acevedo, 
was found deportable after notice 
and a hearing by the immigration 
judge for overstaying a visitor's visa 
which had expired five years 
previously. She was granted the 
privilege of voluntary departure.” 
One day before her voluntary 
departure period expired, she 
moved (through her original 
counsel) to reopen the deportation 
proceedings. Her motion was 
denied. 

The decision was appealed to the 
Board of Immigration Appeals. The 
Board affirmed the immigration 
judge because the petitioner failed 
to make any prima facie showing, 
as required, that she or a relative 
would suffer extreme hardship 
from her deportation. 

Her case was appealed to the 
Second Circuit, which thus gave the 
petitioner an automatic stay. 
Acevedo’s petition was unaccom- 
panied by any of the required 
affidavits or evidentiary material 
necessary to reopen a deportation 
case. The court, of course, found 
the petition was totally 
unsubstantiated. It ruled that it was 
not filed in good faith, but merely as 
a delaying tactic. As a result of the 
frivolousness and delay to the INS, 
the court assessed double costs not 
against the petitioner, as is usually 
the case, but against her attorney. 
The court based its decision on the 
following reasoning: 

While the double costs would ordinarily be 
assessed against the petitioner, we believe 
that in this case it is fitting that they be 
assessed against petitioner’s counsel 
personally, pursuant to 28 U.S.C. §1927. It 
appears highly unlikely that petitioner 
would be able to satisfy the costs. More 
important, it is even less likely that 


petitioner, a native of El Salvador, 
apparently with modest education, was 
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responsible in any meaningful sense for 
prosecuting this frivolous petition. While she 
is no doubt grateful for the continued 
residence in the United States which the 
petition has afforded her, there is no 
evidence that she has any reason to realize 
that this boon was due to an abuse of the 
proceedings for judicial review, rather than 
to the litigation of a claim of some merit. In 
sum, a careful review of the entire history of 
this case, both before the agency and before 
this court, leaves us with ihe firm conviction 
that it is petitioner's attorney who is 
responsible for the unreasonable 
prolongation of this litigation, and who is 
accordingly the proper person against whom 
to assess the double costs.** 


While the court noted Ethical 
Consideration EC7-1,”’ it again, as 
in Bithoney, stated that such zealous 
representation must be “within the 
bounds of the law” which does not 
include frivolous petitions. 

The ethical considerations of 
immigration practice will continue 
to present problems to the attorney. 


While the most conservative route 
may be to withdraw from the case 
upon a finding of illegality or 
impropriety, realistically such a 
course of action is not the answer. 
The alien, like anyone else, is 
entitled to competent represen- 
tation. In many cases, he or she will 
not qualify for low cost legal 
services or the public defender. As 
such, the alien must rely on the 
private attorney to advise and aid 
him or her through the legal 
process. Once the attorney accepts 
the alien as a client, he or she is 
under a duty to represent the client 
competently,* zealously?® and 
within the bounds of the law.*° This 
should be taken to mean that the 
attorney has a duty to seek the 
answers not only to the legal 
questions, but the ethical questions 
as well. 
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ETHICAL 
CONSIDERATIONS 


FOOTNOTES 


! The term “qualitative restrictions” refers 
to the personal qualifications of the alien 
who seeks to enter. Under our present 
immigration law an alien seeking to enter the 
United States can be excluded if he or she is, 
for example, mentally retarded, or a drug 
addict, has a dangerous contagious disease, 


is likely to become a public charge, or has 
committed a crime involving moral 
turpitude. While a waiver of excludability 
may be obtained in certain instances, not all 
grounds for exclusion have waiver 
provisions. See generally, 1 Gorpon & 
ROSENFELD, IMMIGRATION LAW AND 
ProcepureE §§2.32-2.54 (rev. ed. 1975). 

“Immediate relatives” and “special 
immigrants” (excluding those who are 
natives of the Western Hemisphere) are 
exempt from numerical restrictions. Only 
150,000 persons who are natives of the 
Western Hemisphere can enter annually. For 
all other persons seeking entry, a limitation 
of 212,000 persons annually is in effect; 
however, no more than 25,000 persons can 
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enter from any one foreign state. 

3In 1974, the Immigration Service 
apprehended 800,000 illegal aliens. See, 
Chapman, A Look At Illegal Immigration, 13 
San Deco L. Rev. 34 (1975). 

‘ Possible ethical considerations involved 
in the above illustrations are: 

(A) There is a possibility that your client 
has entered into a sham marriage for the 
purposes of immigration only. If such is the 
case, he may face possible criminal 
conspiracy charges, perjury charges or 
deportation. Under the Florida Code of 
Professional Responsibility DR 4-101(D) a 
lawyer is required to reveal the intent of a 
client to commit a crime. In addition, DR 7- 
102A(7) states that a lawyer shall not 
knowingly assist his client in conduct he 
knows to be fraudulent. Violation of a 
disciplinary rule subjects a lawyer to 
disciplinary action. 

(B) There is no ethical problem in the 
example presented. As his attorney, you 
should try to secure for your client a 
voluntary departure (explained more fully in 
Footnote 24). 

(C) It is highly questionable whether the 
client can provide genuine employment and 
is not simply making an accommodation for 
immigration benefits. There is a possibility 
that the lawyer may be assisting the client in 
fraudulent conduct. If he continues to 
represent the client knowing the conduct is 
fraudulent he will be in violation of DR7- 
102A(7). 


5 CopE OF PROFESSIONAL RESPONSIBILITY, 32 
Fia. Stat. ANN. 176 (Supp. 1975-76) as 
adopted by the Florida Supreme Court, 235 
So. 2d 723 (Fla. 1970) (hereinafter cited as 
FLoripA CopE OF PROFESSIONAL 
RESPONSIBILITY). 

® 8 C.F.R. §292 (1976). 

7™Each year selected opinions of the 
Committee on Professional Ethics of The 
Florida Bar are published in booklet form 
and mailed to members of The Florida Bar. 

8 ABA oF PROFESSIONAL 
RESPONSIBILITY (1969). 


® The ABA Code is designed to serve as a 
model for state bars. The process by which 
an ABA Code provision is adopted begins 
with suggestions from various ABA 
committees being submitted to the ABA 
House of Delegates. The House of 
Delegates, which includes representatives 
from most of the organizations concerned 
with the practice of law, then debates and 
modifies the suggested provisions. After 
passage of the House the provisions are 
codified and sent to state bar associations 
and state agencies as recommendation for 
adoption by the states. 

'0 FLoripA CopE OF PROFESSIONAL 
REsPONSIBILITY (1970). 


Jd. 

Under the Fiorina Cobre oF 
PROFESSIONAL RESPONSIBILITY, the 
abbreviation “EC” stands for Ethical 
Considerations and “DR” stands for 
Disciplinary Rule. A canon is a statement 
embodying a general concept. It expresses in 
general terms the standard of professional 
conduct expected by lawyers. An ethical 
consideration expresses objectives toward 
which every lawyer should strive. A 
disciplinary rule, unlike an_ ethical 
consideration, is mandatory in character. It 
states the “minimum level of conduct below 
which no attorney can fall without being 
subject to disciplinary action.” 

'3 See, Gorvon & ROSENFELD, 
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IMMIGRATION Law AND ProcepuRE §§9.22- 
9.40. 

4 8 C.F.R. §245.7 (1976). 

18 Td. §292.3(a). 

16 Td. $292.3(a) (1-14). 

17 Td. §292.14(b). 

18 Td. 

19 486 F. 2d 319 (1st Cir. 1973). 

% Td. at 318-19. 

2! Td. at 321. 

224 B A Cope OF PROFESSIONAL 
RESPONSIBILITY (1969). 

23 Docket No. 75-4246 (2d Cir. April 29, 
1976). 

% The privilege of voluntary departure is 
one of the most important benefits an 
attorney can secure for the client who has no 
defense to the deportation charges and 
cannot secure a suspension of deportation. 
Securing a voluntary departure avoids the 
stigma of deportation, but more importantly 
it facilitates the possibility of returning to the 
United States quickly. A deported alien 
needs special permission to re-enter the 
United States. A persou who secures a 
voluntary departure before a final order of 
deportation is entered does not need special 
permission and can simply reapply to enter. 
Furthermore, a voluntary departure enables 
the applicant to choose his or her own 
destination. A voluntary departure may be 
secured either before formal deportation 
proceedings are commenced or during the 
course of the deportation proceedings, but 
before the final deportation order is entered. 
It may also be secured after the deportation 
order is entered; however, at this late stage, 
many of the benefits of a voluntary 
departure do not apply. 


* 8 C.F.R. §103.5, 242.22 (1976). *8 FLonipA CopE OF PROFESSIONAL 
26 Docket No. 75-4246 (2d Cir., April 29, REsponsiBILity, DR 6-101 (1970). 

1976). 29 Id. DR 7-101. 
27 ABA Cope OF PROFESSIONAL 3 Id. DR 7-102. 
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Help your 
your Heart Fund 


CORPORATION INFORMATION SERVICES 
(Call collect for Mr. Marion Parker 904-222-9171) 


For a minimal subscription fee of $25 annually, plus appropriate charges based on request, 
Corporation information Services will file, search or retrieve any available information and/or document 
with the various state agencies or courts in Tallahssee. 

INSTACORP — We will check the name availability, reserve the name, prepare the articles of 
incorporation, file the charter and return a certified copy to you the same day. (Exclusively for members 
of The Florida Bar). 

Call collect for Mr. Marion Parker to place an order or discuss the use of our service. OUR SERVICES 
ARE NOT LIMITED, NOR WILL OUR SUBSCRIPTION FEE DELAY YOUR GETTING IMMEDIATE 
SERVICE. 

Effective February 1 we will have a toll free number for Florida. Watch your February Bar Journal for - 
our toll free number or call collect now 904-222-9171. “aq 


CORPORATION INFORMATION SERVICES 
P. O. Box 3994 
Tallahassee, Florida 32303 


Mail Registration to: 
W. T. Coram, Jr., 0.0.C.E. 
2012 West University Avenue 
Gainesville, Florida 32603 


Name 


Tax Reform Act 1976 


HOLLAND LAW CENTER, UNIVERSITY OF FLORIDA 


11 a.m.—3 p.m. 


January 28-29, 1977 and February 4-5, 1977 i 
Professors Dennis Calfee and Lawrence Lokken E. 


An in-depth seminar for those with some knowledge and experience in tax matters. 
Problem solving method will be used—prior study plus class discussion required. 


Limited to 100 participants 


Sixteen hours of instruction plus special study time 


Brochure will be mailed in December 
Course materials will be mailed 


Bring Internal Revenue Code, as amended. - 
Fee—$200.00. Materials included with history of act, textual explanations and problems. 


Florida Bar Designation Credit: 
Taxation — 20 hr. 
Registered General Practice — 20 hr. 
Corporation & Business Law — 11 hr. 
Estate Planning & Administration — 8 hr. 


Address 
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check payable to University of Florida 


25 


| 
4 
| 


Poe and Associates, Inc./P.O. Box 1348/Tampa, FL 33601 
I'd like details on the following insurance plans of The Florida Bar: 


We’re good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 


up to $37,500 in protection for you, your 
employees and eligible family members. 


Super Major 
Medical Expense 


up to $250,000 in benefits over and 
above your existing insurance. 


Lawyer’s Liability 
Package 


professional liability, premises liability, 
personal injury liability, employer’s non- 
owned auto liability, plus “all-risk” office 
professional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 
family members. 


Group Life Insurance 


$10,000 low cost life insurance for the 
attorney, simultaneously providing 
financial assistance to The Florida Bar 
Foundation. 


individual Retirement 
Account (IRA) 


Tax-deductible contribution up to 15% 


of your income—to a maximum of 
$1,500—each year. 


Disability Income 
Protection 


up to $400 per week income protection 
for you and your employees for acci- 
dent and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour accident 
protection for you and your employees. 


Workmen’s 
Compensation 


protection from your statutory liability 
under Florida’s Workmen’s Compensa- 
tion Law. 


Life Insurance 


up to $100,000 low cost term protection 
for you and your employees. 


Poe &Associates, Inc. 


813-228-7361, Tampa/305-896-7231, Orlando 
813-488-6738, Venice/305-751-9765, Miami 


813-426-5001, North Port/305-491- 1080, Ft. Lauderdale 


904-398-1112 Jacksonville 
Administrators for The Florida Bar insurance plans 


_| Major Medical Expense 

_| Super Major Medical Expense 
_| Life Insurance 

IRA 


(] Group Life 

Lawyer’s Liability 
Package 

|] Hospital Indemnity 


Disability Income 

(| Accidental Death and 
Dismemberment 

Workmen's Compensation 


Name Address 


City State Zip 


Age Telephone Date 
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Summary of Opinions on Judicial Conduct 


Opinion 76-18: Involvement in 
Legal Education Organization 


This is in response to your recent 
letter inquiring whether your 
financial involvement and 
participation in an organization 
sponsoring legal education courses 
throughout the state would be 
permissible under the Code of 
Judicial Conduct. 

In particular, you advise that you 
contemplate forming an organiza- 
tion for profit in conjunction with a 
limited number of other Florida Bar 
members and sponsor legal 
education courses suitable for 
designation plan approval. You also 
advise that the organization might 
undertake to develop and offer 
courses designed to advance and 
improve the administration of 
justice in Florida through seminars 
and lectures to lawyers and laymen 
which are not specifically geared to 
the Bar’s designation plan but 
which undertaking would be 
consistent with Canon 4A and C of 
the Code of Judicial Conduct. 

You state that your role in the 
organization would be threefold: 
First, you would either have a direct 
ownership interest or an indirect 
interest, such as through your 
immediate family. Second, you 
would serve as a director or advisor 
to the organization along with other 
Florida Bar members. In that 
capacity you would help to set 
policy for the seminars and lectures 
by approving subjects, speakers, 
times, places, and charges. Third, 
you would lecture on an occasional 
basis in areas of the law on the same 
basis as others. In each of these 
three areas your activities would be 
limited so as not to interfere with 
the administration of your judicial 
duties or to cast doubt on the 
propriety of your capacity to 
decide impartially any issues that 
may come before you as a judge. 
You further state that these 
activities are designed to generate 
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income supplemental 
judicial salary. 

The committee has reviewed 
your inquiry and a majority (6-3) is 
of the opinion that your financial 
involvement and participation, as 
outlined, would not be inconsistent 
with the Code of Judicial Conduct. 
In particular, the majority makes 
reference to Canon 4A and C, 
which recognizes a judge’s 
participation in activities 
concerning the law, the legal system 
and the administration of justice as 
well as a recognition of a judge’s 
services as an officer or director of 
an organization devoted to the 
improvement of the law, the legal 
system or the administration of 
justice. Further support for the 
propriety of your actions may be 
found opinions heretofore 
rendered by this Committee 
(Opinion No. 76-17 and Opinion 
No. 73-17) recognizing a judge’s 
participation and involvement in 
the publication of a legal manual 
and recognizing the propriety of a 
judge teaching and lecturing. 

Two members of the majority 
were of the view that your activities 
would be permissible under the 
Canons so long as they were 
scheduled in such a manner as not to 
interfere with the performance of 
your judicial duties. 

The minority was of the view that 
your activities would be in conflict 
with Canon 5C(1), which provides: 

(1) a judge should refrain from financial 
and business dealings that tend to reflect 
adversely on his impartiality, interfere with 
the proper performance of his judicial 
duties, exploit his judicial position, or 
involve him in frequent transactions with 


lawyers or persons likely to come before the 
court on which he serves. 


to your 


One of the minority was 
specifically of the view that a 
private educational program would 
compete with the CLE programs of 
The Florida Bar, which is 
administered by the Supreme 
Court thereby placing you in a 
potentially conflicting position. 


judicial ethics 


Two of the minority members were 
concerned that your participation 
might give the impression that you 
were lending the prestige of your 
office to advance the private 
interest of yourself and others as 
well as raising a question as to your 
impartiality because of your 
potential business and pecuniary 
relationship with other attorneys in 
the proposed organization. (See 
Canons 3C, 5C(1) and (2).) 

The committee also considered 
your supplemental inquiry 
regarding an Advisory Board to 
your proposed organization which 
would be composed of persons not 
members of The Florida Bar. A 
majority of the members were of 
the opinion that the original view 
heretofore set forth would not be 
affected by the supplemental 
inquiry. 


Opinion 76-19: Interest in Land 
Trust 


This is in response to your recent 
letter inquiring whether it would be 
permissible under the Code of 
Judicial Conduct for you to retain a 
beneficial interest in a land trust. 
You indicate that you were recently 
elected circuit judge and will 
assume office in January 1977. You 
have advised that you have an 
interest in a land trust with several 
of your law partners and several 
business and professional men in 
the community. You state that the 
interest in this trust is beneficial and 
that you are neither a trustee, 
director or officer of any such trust. 

The committee has reviewed 
your inquiry and is unanimously of 
the opinion that there is no 
impropriety in the retention of the 
beneficial interest in the land trust 
as described. A majority of the 


JUDICIAL ETHICS 


committee, however, calls attention 
to the provisions of Canon 5C(1), 
which provide: 


(1) A judge should refrain from financial 
and business dealings that tend to reflect 
adversely on his impartiality, interfere with 
the proper performance of his judicial 
duties, exploit his judicial position, or 
involve him in frequent transactions with 
lawyers or persons likely to come before the 
court on which he serves. 


Good Iriends 


May Good Health, 


Two members of the committee 
believe that it would be necessary 
for you to disqualify yourself in 
proceedings that come before you 
involving the attorneys who have 
any participation in the trust. 


Opinion 76-24: Employment of 
Spouse 


This is in response to your recent 
letter inquiring whether the 
provisions of the Code of Judicial 
Conduct would preclude your 
wife’s employment as a secretary to 
another judge. You indicate that 
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HOLLYWOOD, FLA. 33020 


you were recently elected to the 
office of judge of the county court 
and will be taking the bench on 
January 3, 1977. You advise that 
your wife is currently employed as 
secretary to another county judge 
whose offices are in the same 
facility where you will be 
ultimately housed. 


The committee has reviewed 
your inquiry and is unanimously of 
the opinion that your wife's 
employment, as described, is not 
prohibited by the Code of Judicial 
Conduct. 


Opinion 76-20: Owning Property 
in Partnership 


This is in response to your recent 
letter inquiring whether the 
ownership of real and personal 
property in partnership with 
another lawyer in your county is 
permissible under the Code of 
Judicial Conduct; alternatively, you 
inquire whether it would be 
permissible to place your one-half 
interest in trust either with your 
brother, your wife or some third 
person. 


You indicate that you were 
recently elected to the circuit court 
bench and are scheduled to assume 
office in January 1977. 


The committee has reviewed 
your inquiry and a majority (7-1) 
believes that there is no impropriety 
in the retention of the partnership 
interest in the property, as 
described in your letter. The 
cagmmittee, however, calls your 
attention to the provisions of Canon 
5C(1)(2) relating to the permissible 
financial activities of judges. 


In particular, if the nature of the 
transaction with the lawyer-partner 
is a frequent occurrence and such a 
lawyer-partner is likely to come 
before the court on which you serve 
the continued business arrange- 
ment may give rise to a conflict with 
Canon 5C. Moreover, the 
committee cautions that it may be 
necessary for you to recuse yourself 
in any case in which your lawyer- 
partner is involved. In this regard 
your attention is invited to Canon 
5C(3) and the commentary 
appearing immediately after 
Canon 5C(6). 


GerraLp Macer, Chairman, 
Committee on Standards of 
Conduct Governing Judges 


THE FLORIDA BAR JOURNAL 


4 
GIN, 
4 
a><t 
28 


The Efficacy of Eating Crow 


By Ella Jane P. Davis 


The witty and wise Justice Glenn 
Terrell on at least one occasion 
opined on the tendency of the 
appellate courts to perpetuate 
precedent as follows: 

. we are faced with the alternative of 
eating crow or perpetrating the error. It is 
better to eat crow than to perpetuate an 
error. The crow is not rationed and the 
approval of conscience will more than 
compensate for the eating. American Can 
Co. v. City of Tampa, 14 So. 2d 203 (Fla. 
1943) 


Recently, the Florida Supreme 
Court expressed a different 
perception as to the value of certain 
precedents. Mims & Thomas Mfg. 
Co. v. Ferguson, S. Ct. Case No. 
48,230, November 4, 1976, 
condemns to ignominity the 
rational, logical, and beautifully 
written interpretation of former 
Chairman Leonard A. Carson, 
concurred in by Commissioners 
Friday and Shaw in Ferguson v. 
Mims & Thomas Mfg. Co., IRC 
Order 2-2845, (September 23, 1975) 
which related the statutory 
provision on loss of wage earning 
capacity to the F.S.A. $440.15(3) 
compensation maximums for 
scheduled injuries. 

The Supreme Court opinion is 
less than crystalline in why the court 
could not permit the Commission to 
pursue its statutory authority to 
interpret the workmen’s compensa- 
tion statutes anew. 


Quoth the new Ferguson opinion 
in citing selected precedents: 
None of these cases directly held that 
compensation for a partial loss of limb 
should be based on physical impairment 
rather than economic impact, but the 
opinions in each case were based on an 
assumption that such was the obvious 
meaning of the statute. [Emphasis supplied. ] 


Does that mean an assumption 
which is possibly dicta shall be the 
governing precedent henceforth? 

The opinion acknowledges that 
the Commission’s written order 
puts forth cogent policy arguments 
in support of its conclusion that 
disability benefits awarded for a 
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partial loss of limb must be 
determined by reference to the 
occupational impact of the injury 
upon the scheduled member, yet 
says “we are not persuaded that the 
generally held understanding of the 
statute does not reflect the intent of 
the Legislature.” 

Does that mean we are to take a 
public opinion poll on _ what 
statutory language is “generally 
understood” to mean as opposed to 
that of the Article IV “appellate 
court,” the Industrial Relations 
Commission, composed of three 
judicially qualified full-time 
commissioners? 

Finally, the Supreme Court 
opinion concedes that “. . . it may be 
illogical to treat as comparable a 
lawyer's loss of hand and a pianist’s 
insofar as this part of the workmen’s 
compensation law is concerned,” 
but it still quashed the IRC opinion. 

It is respectfully suggested that 
the Supreme Court placed too 
much emphasis on its belief that 
“scheduled benefits are authorized 
in statutes in all American 
jurisdictions having workmen’s 
compensation laws,” A. Larson, 
Workmen’s Compensation Law, 
§58.10, at 164 (1976), which is only 
partially true in the present context. 
For instance, California’s scheduled 
injury provisions consider—in fact, 
almost computerize as a statutory 
presumption—a loss of wage- 
earning capacity as to each and 
every possible physical impairment 
but still permit the presentation of 
evidence to rebut the presumption. 


The court opinion, pursuing the 
concept that any change 
concerning diminished wage- 
earning capacity in Florida’s 
schedule must be made by the 
legislature, makes the aside that 
“the statutory schedules in fact 
relate to the actual earning loss of all 
individuals suffering the same 
employment related injury, by 
basing awardable benefits on 
defined durations of weekly 


wages.” It apparently overlooks the 
emphasis in the IRC order that the 
schedule is not superseded, but the 
weekly limits of F.S.A. §440.15(3) 
represent a maximum within which 
occupational impact is a factor. 

There may have been cogent 
reasons or clearer precedents or 
even good common sense behind 
the reversal of the IRC decision, but 
this most recent Supreme Court 
opinion is regrettably confusing 
because of its nebulous, inferential 
language. The carrier's bar as well 
as the claimant's bar have a right to 
expect the court and Commission to 
clarify the law. While “adherence to 
precedent” is often the lawyer's 
synonym for “good sense,” Cesare 
Lombroso may have had the 
precedent for this turn of case law 
when he observed: “Good sense 
travels on the well worn paths; 
genius never. And that is why the 
crowd, not altogether without 
reason, is so ready to treat great 
men as lunatics.” 


DAVIS 


Ella Jane P. Davis is former legal editor of 
the Industrial Relations Commission, 
currently cochairman of the Workmen’s 
Compensation Section’s Education 
Committee, and a practicing attorney in 
Tallahassee. She writes this column in behalf 
of the Section, Bernard J. Zimmerman, 
chairman; Stephen Marc Slepin, editor. 
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News and Notes 


Lawyers’ Title Guaranty Fund 


FUND MEMBER MEETINGS ... During the 
months of October and November, eight fund 
member meetings and four secretarial seminars 
were held throughout the state. The member 
meetings in Lakeland, Tallahassee, Orlando, 
Cocoa Beach, Ocala, Ft. Lauderdale, West Palm 
Beach and Miami were attended by 782 attorney 
members of The Fund and guests. At the member 
meetings, Paul B. Comstock, president of The 
Fund, discussed new developments in The Fund 
and Lawyers’ Title Services, Inc.; Walter R. Beales 
III, assistant vice president, talked on “How to Use 
Your Fund More Effectively,” and Harold A. 
Drees, senior vice president-legal and chief title 
attorney, alternated in discussing recent legislation 
and cases affecting real property law. The 
secretarial seminars were attended by 568 legal 
secretaries who heard Mr. Beales discuss the new 
policy forms system to be implemented by The 
Fund in early 1977. 


LTS-ORANGE COUNTY BRANCH... On 
October 29, 1976, Attorneys’ Title Services, Inc., of 
Orange County merged into and became the 
Orange County Branch of Lawyers’ Title Services, 
Inc., a subsidiary of The Fund. That branch also 
prepares abstracts for Seminole County property. 
The office of the branch is located at 100 East 
Central Boulevard, Orlando, Florida 32801. The 
telephone number for that office is (305) 841-9393. 
The branch manager is Wayne E. Childers. 


SECRETARIAL SEMINARS ... Fund Area Field 
Representatiave for the south eastcoast area 
Robert T. Hamrick recently conducted twelve 
seminars on basic Fund procedures for secretaries 
of Fund members. The seminars were held at and 
included a tour of the title information facilities of 
the Dade, Broward and Palm Beach County 
Branches of Lawyers’ Title Services, Inc., The 
Fund’s subsidiary corporation. In the span of one 
month’s time, attendance totaled 227 secretaries 
representing 177 Fund member law firms. Plans 
are to offer the seminars in those counties again in 


March, June, September and December of 1977. 
Fund members will receive letters with details 
before each meeting. 


TITLE NOTE BY A FUND ATTORNEY... 
“Notary’s Signature on Acknowledgment Is Not a 
Second Witness” 


Occasionally, a deed will be attested by only one 
subscribing witness but the certificate of 
acknowledgment will be signed by a notary public. 
Under Sec. 689.01, F.S., a deed must be signed by 
two subscribing witnesses in order to be valid. The 
question then arises whether the notary’s signature 
is sufficient to constitute the second witness. 

Although the point had previously not been 
decided in Florida, some attorneys were of the 
opinion that the signature of the notary public on 
the certificate of acknowledgment, if the notary is 
not the same person as the witness, could be 
counted as a subscribing witness based on 
decisions in other jurisdictions. See I FLornma REAL 
PROPERTY Practice (CLE 2d ed. 1971), Sec. 9.77. 

In Santos v. Bogh, 334 So.2d 833 (Fla. 3d DCA 
1976), it was contended that the notary’s signature 
to the acknowledgment should be regarded as a 
second subscribing witness because the 
acknowledgment included in the usual recitation 
that the grantor was known to be the person 
described in and who executed the deed. The court 
noted that no supporting authority for this 
argument was cited, refused to adopt this position 
and found that the deed was not effective as a 
conveyance. 

If an attorney by further investigation 
determines that the notary was a witness, the 
notary could subscribe his name on the deed and 
the deed could be recorded as discussed in Medina 
v. Orange County, 147 So.2d 556 (Fla. 2d DCA 
1962). In such a situation, the attorney will 
probably want to obtain an affidavit from the 
notary who is the latest subscribing witness setting 
out the facts surrounding the subsequent 
attestation. The affidavit should be attached when 
the deed is recorded. 


By Staff of Lawyers’ Title Guaranty Fund 
Advertisement 
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Court Sentencing Options 


By Thomas A. Pobjecky 


The historical development of 
deferred sentencing in this state 
dates back to the pre-1900’s case of 
Ex parte Williams, 26 Fla.310, 8 So. 
425 (1890). In that case, the Florida 
Supreme Court observed: 


[t]hat sentence may be suspended on 
convictions of an offender, because of 
mitigating circumstances, or the pendency 
of another indictment, or other sufficient 
cause, is not denied, and in practice is 
frequently done in this state, and in other 
states is held to be permissible. (Citations 
omitted.) 8 So. at 425-26. 


Later Florida decisions expanded 
the concept of deferred sentencing 
first enunciated in Williams. In 
Carnagio v. State, 106 Fla. 207, 143 
So. 162 (Fla. 1932), the Supreme 
Court approved of the trial court’s 
suspension of the imposition of 
sentence after judgment of 
conviction “from day to day and 
term to term.” 145 So. at 164. 


The final step of judicial 
expansion in this area was taken in 
the case of Bronson v. State, 148 Fla. 
188, 3 So.2d 872 (Fla. 1941). In the 
Bronson opinion, the Supreme 
Court spoke in terms of “the court’s 
inherent power to suspend 
pronouncement of sentence.” 3 
So.2d at 875. (Emphasis supplied.) 


The Bronson holding remained 
good law notwithstanding the 
establishment in 1941 of the Florida 
Parole Commission, an agency of 
the executive branch performing 
supervision over parolees and 
probationers. F.S. Chap. 948. The 
legislation creating the commission 
also contained the provision that 
“[iJn no case shall the imposition of 
sentence suspended...unless 
such defendant be placed under the 
custody of said commission.” Now 
appearing as F.S.§948.01(5) (1975). 


Despite the above quoted 
statutory language, Florida courts 
continued to suspend the 
imposition of sentence indefinitely 
without placing the defendant 
under the Parole Commission’s 
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custody. See Collingsworth 
Mayo, 77 So.2d 843 (Fla. 1955), 
Pinkney v. State, 37 So.2d 157 (Fla. 
1948). 

In 1957, the Florida Legislature 
entered this area once again by 
enacting the following statute: 


Any person receiving a withheld sentence 
upon conviction for a criminal offense, and 
such withheld sentence has not been altered 
for a period of 5 years, shall not thereafter be 
sentenced for the conviction of the same 
crime for which sentence was originally 
withheld. F.S.§775.14(1975). 


One Florida court explained the 
rationale behind this statute as it 
follows: 


At the time this statute was enacted trial 
courts of this state assumed that after a 
conviction they had the inherent power to 
withhold indefinitely the sentencing of a 
defendant “from day to day and term to 
term.” 


This practice resulted in unsupervised 
probation of convicts and left the defendant 
in a position of not knowing when his 
obligation to the State arising out of his 
conviction would be satisfied. Presumably 
F.S. section 775.14, F.S.A., was enacted to 
abate these problems. Gazda v. State, 244 
So.2d 454, 455 (Fla. 4th DCA 1970). 

It was against this background of 
case law and statutes that the First 
District Court of Appeal rendered 
its pivotal decision in Bateh v. State, 
101 So.2d 869 (Fla. lst DCA 1958) 
cert. discharged 110 So.2d 7 (Fla. 
1959). In Bateh, the appellate court 
found that the defendant’s sentence 
had been delayed without a 
sufficient and lawful reason for an 
indefinite period. The court held 
that such a deferred sentence was 
“beyond the court's jurisdiction and 
therefore violated defendant’s 
constitutional rights of due process 
of law.” Id. at 873. 

In reaching its holding, the 
appellate court in Bateh reasoned as 
follows: 

It is inescapable that any order which 
indefinitely suspends the imposition of a 
lawful sentence or stays the execution of 
such sentence after it has been imposed has 
the effect of either nullifying the law, or of 
placing the convicted party on probation, or 


criminal law 


awarding a conditional pardon. In the earlier 
development of this practice our trial courts 
were doubtless motivated by the philosophy 
that one convicted of a crime should not 
suffer the severe penalty prescribed by law, 
if, in the court’s sound discretion the 
probable future conduct of the defendant, 
the ends of justice and the welfare of society 
warranted action by the court to effect a 
rehabilitation of the convicted party through 
a suspended sentence. Such a philosophy is, 
we believe, inconsistent with the doctrine 
which vests the law making authority in the 
legislative branch of our government and the 
power to pardon in the executive. Id. at 872- 
73. 


Before concluding its opinion, 
the appellate court in Bateh pointed 
out that there still existed situations 
in which temporary deferment of 
sentence was permissible: 

[I]t is not the intention of this court to 
abrogate the trial court’s power to 


temporarily suspend the imposition of 
sentence in a criminal cause from time to 


POBJECKY 


Thomas A. Pobjecky, Bartow, graduated 
from the University of Southern Mississippi 
with a B.A. in political science, magna cum 
laude, in 1973. He received his J.D. with 
honors in 1975 from the University of Florida 
College of Law. He is presently assistant 
public defender for the Tenth Judicial 
Circuit. 

He writes this column on behalf of the 
Criminal Law Section, Judge Benjamin M. 
Tench, chairman; Meredith J]. Cohen, editor. 
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time, and, if deemed necessary, from term to 
term, for the purpose of determining 
motions and other matters arising between 
verdict and judgment, such as gaining 
information necessary to the imposition of a 
just sentence; or during the pendency of 
other charges, or for other good and valid 
reasons. Id at 874. 

Shortly after Bateh v. State, the 
Florida Supreme Court was given 
two opportunities to consider the 
correctness of the First District's 
decision. The first occasion was in 
Helton v. State, 106 So.2d 79 (Fla. 
1958). In that case, the Supreme 
Court quoted approvingly from 


Bateh v. State and _ expressly 
modified prior conflicting 
opinions. 


The second opportunity was in 

State v. Bateh, 110 So.2d 7 (Fla. 
1959) wherein the Supreme Court 
discharged the writ of certiorari 
that it had previously granted. In its 
opinion, the Supreme Court 
endorsed the First District’s 
decision: 
[I]t was plainly the view of the district court, 
and it is now the view of this court, that one 
convicted of an offense is entitled to know 
just when in his life, he meanwhile being at 
liberty, he is no longer subject to the power 
of the court to translate his liberty to 
imprisonment. Id. at 10. 

The decisions in Bateh v. State, 
Helton v. State and State v. Bateh 
have remained the controlling case 
law in the area of deferred 
sentencing. The most recent 
judicial pronouncement in this area 
was by the Second District Court of 
Appeal in McMillan v. State, 321 
So.2d 441 (Fla. 2d DCA 1975). In 
that case, the court confronted the 
issue as to whether the trial court 
committed reversible error when it 


imposed a_ deferred sentence. 
Citing State v. Bateh, the court 
simply held that “[d]eferred 
sentences in Florida are invalid.” Id. 
The court then vacated and 
remanded for resentencing. It is 
also interesting to note that the 
assistant attorney general assigned 
the McMillan case confessed error 
in her brief and concluded that the 
cause “should be remanded to the 
trial court with directions to 
resentence appellant.” 

A final point which merits 
discussion concerns the corrective 
measures available to a trial court 
after its sentence has been vacated 
and remanded because of illegal 
deferment. In addressing this issue, 
two factors are involved. The first 
factor is a statutory limitation found 
in F.S.§775.14 which prohibits 
alteration of a withheld sentence 
after five years from the criminal 
conviction. For the purposes of this 
discussion, this statutory 
prohibition should be viewed as 
absolute. [For a court-made 
exception to this statute but not 
appropriate to this discussion, see 
State v. Gazda, 257 So.2d 242(Fla. 
1971)]. Thus, if a court withholds 
sentencing for five years, it loses the 
jurisdiction to impose a sentence 
against the defendant. 

The second factor is a judicial 
limitation dating back to State v. 
Bateh. This limitation was well 
explained in a later Supreme Court 
case: 

{W]hen a trial court puts off the imposition 
of a sentence his actions with regard to it are 
confined to the period beginning with the 
judgment of guilt and ending with the last 
day of the extreme period for which 
sentence could have been inflicted at the 
time of the adjudication. In other words, the 
judge has the power to act within that time 
and impose a sentence which would not 
extend beyond it. As an illustration, if a crime 
were involved for which the defendant 
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could be imprisoned for five years, the judge 
could sentence within the five years and fix 
the term of the sentence so that it would 
expire by the end of the five-year period. 
Rodriguez v. State, 119 So.2d 681, 682 (Fla. 
1960). 

For a decision which discusses the 
interplay of these statutory and 
judicial limitations, see Drayton v. 
State, 177 So.2d 250 (Fla. 3rd DCA 
1965). 

By way of summary, Florida case 
law on deferred sentencing has 
been consistent since 1958. 
Deferred sentencing is simply 
illegal and constitutes reversible 
error. Whether a trial court which 
has deferred sentencing retains the 
power to impose a subsequent 
sentence depends on the statutory 
and judicial limitations already 
discussed. 


Suspending the Imposition of 
Sentence and Withholding 
Adjudication of Guilt 


The Florida Parole Commission 
was established in 1941 as an agency 
of the executive branch performing 
supervision over parolees and 
probationers. F.S. Chapter 948. 
This legislation also contained the 
following statutory provision: 

In no case shall the imposition of sentence be 
suspended and the defendant thereupon 
placed on probation unless such defendant 
be placed under the custody of said 


commission...[Now appearing as 
F.S.§948.01(5)(1975).] 


For 17 years, the Florida courts 
ignored this provision. Then, in 
1958, in Helton v. State, supra, the 
Florida Supreme Court reversed 
the status quo by holding: 


Thus, regardless of whether the practice as 
it existed in this state prior to 1941 was 
lawful, it is clear that since that date the 
power to suspend the imposition of sentence 
upon a convicted criminal can be exercised 
by a trial judge only as an incident to 
probation under the provisions of Ch. 948, 
supra. And insofar as the decisions of this 
court in Collingsworth v. Mayo, Fla. 1955, 77 
So.2d 843, and the cases cited herein, may be 
construed to hold to the contrary they are 
hereby modified. Id. at 80. 


As pointed out earlier, the Helton 
case remains good law in this state. 
Therefore, it is conclusive that 
except for a justifiable delay as 
outlined in Bateh v. State, a trial 
court can only suspend the 
imposition of sentence in 


conjunction with probation. 
Concerning the withholding of 
adjudication of guilt, this author 
was only able to find one case on 
point. In State v. Sweetman, 302 
So.2d 164 (Fla. 4th DCA 1974), the 


court reasoned as follows: 
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Rule 3.670, Fla.RCrP (1973), 
unequivocally requires that a judgment of 
guilty be rendered by the trial court in open 
court and in writing signed by the court, filed 
and recorded, if a defendant is found guilty 
of a crime. Only if the trial court places the 
defendant on probation may the court 
withhold such adjudication of guilt. Id. at 
166. 

It thus appears that a Florida trial 
court is only authorized to suspend 
the imposition of sentence and 
withhold adjudication of guilt 
pursuant to the Florida probation 
statute, F.S. 948.01(3) (1975). 


Suspending Execution of 
Sentence 


Whether a trial court can suspend 
the execution of a legally imposed 
sentence was an issue presented to 
the Florida Supreme Court in 
Tanner v. Wiggins, 54 Fla. 203, 45 
So. 459 (Fla. 1907). In that case, the 
Supreme Court reasoned and held 
as follows: 

It seems to us the weight of reason and 
authority is against the existence of such a 
power [to suspend execution of a sentence], 
especially a as with us, exclusive 
control over the subject of pardons and 
commutation and mitigation of penalties is 
lodged by our Constitution in other officials 
than the judges of the courts. This attempt to 
suspend the execution of the sentence of 
imprisonment, upon conditions not 
authorized by law, we think, was a nullity. 
(Citations omitted.) Id. at 463. 

The prohibition announced in 
Tanner has been subsequently 
reaffirmed and apparently remains 
the law in this state. See e. g., 
Pensacola Lodge No. 497, B. & 
P.O.E. v. State, 74 Fla. 498, 77 So. 
613 (Fla. 1917). 


In the recent decision of State v. 
Jones, 327 So. 2d 18 (Fla. 1976), the 
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Florida Supreme Court had the 
opportunity to list the three primary 
sentencing options available to the 
Florida trial judge. The list was 
compiled in the order of decreasing 
severity: 


(1) Imprisonment. Sentencing of a 
defendant to the county jail or state prison. 
(2) Probation and Imprisonment. A 
prescribed period of probation which is 
preceded by a period of incarceration, 
known generally as the split sentence 
alternative. 

(3) Probation. A prescribed period of 
probation. Id. at 22. 


A fourth alternative is the trial 
court's statutory authority to 
impose a fine pursuant to 
F.S.§775.083 (1975). As to when a 
trial court should impose a fine, the 
following American Bar Associa- 
tion Standard for Criminal Justice 
serves as a useful guideline: 


2.7 Fines. 
(c) In determining whether to impose a fine 
and its amount, the court should consider: 


(i) the financial resources of the defendant 
and the burden that payment of a fine will 
impose, with due regard to his other 
obligations; 

(ii) the ability of the defendant to pay a 
fine on an installment basis or on other 
conditions to be fixed by the court; 


(iii) the extent to which payment of a fine 
will interfere with the ability of the 
defendant to make any ordered restitution or 
reparation to the victim of the crime; and 


(iv) whether there are particular reasons 
which make a fine appropriate as a deterrent 
to the offense involved or appropriate as a 
corrective measure for the defendant. 


Revenue production is not a legitimate basis 
for imposing a fine. 

ABA Standards, Sentencing Alternatives and 
Procedures, pp. 117-118 (Approved Draft, 
1968). 
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It is also worth mentioning that 
F.S.§775.083(2) expressly 
authorizes installment payments: 


If a defendant is unable to pay a fine, the 
court shall permit him to pay the fine in 
installments. 


A fifth sentencing alternative is 
the imposition of a fine along with 
the withholding of adjudication of 
guilt and the placing of the 
defendant on probation. This 
alternative is authorized by 
F.S.§948.011(1975) which states: 


When the law authorizes the placing of a 
defendant on probation, and when his 
offense is punishable by both fine and 
imprisonment, the trial court may, in its 
discretion, impose a fine upon him and place 
him on probation as to imprisonment. 


The final option has been the 
subject of this article and can be 
loosely grouped under the heading 
of delayed sentencing. The 
conclusions in this area are: 


First, since 1958, deferred 
sentencing has been expressly 
disapproved by the Florida 
Supreme Court and constitutes 
reversible error. 

Second, a trial court is authorized 
to suspend the imposition of 
sentence and withhold adjudication 
of guilt only as an incident to 
probation. 

Third, Florida trial courts have 
never been authorized to suspend 
the execution of a validly imposed 
sentence. 

In this area of delayed sentencing, 
there appear to be different names 
for the same thing. The next two 
points concern different aspects of 
a procedure by which a trial court 
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places the defendant’s sentence on 
the absentee docket (commonly 
referred to as PAD). This author 
was unable to find any legal 
authority — either for or against — 
this procedure. Therefore, the 
conclusions which follow must 
necessarily be based on the general 
law in this area. 


First, it is my opinion that 
deferred sentencing and placing a 
sentence on the absentee docket 
amount to the same thing. Both 
methods call for indefinite 
suspension of the imposition of 
sentence without placing a 
defendant on probation. Therefore, 
this author must conclude that 
placing a sentence on the absentee 
docket is illegal and constitutes 
reversible error. 


There also exists the practice of 
withholding adjudication of guilt, 
assessing court costs against the 
defendant and placing his sentence 
on the absentee docket. As pointed 
out, the only time a trial court can 


withhold adjudication of guilt is as 
an incident to probation. 
Therefore, I must conclude that a 
trial court cannot withhold 
adjudication of guilt, assess court 
costs against the defendant and 
place his sentence on the absentee 
docket. Such a practice is illegal and 
constitutes reversible error. 


Concerning this discussion on the 
practice of illegally placing-a-case- 
on-the-absentee-docket type of 
sentence, an examination of the 
probation statutes may be useful. It 
should be noted that F.S.§948.04(1) 
(1975) which prescribes the period 
of probation does not establish a 
statutory minimum. Thus, a 
sentencing court can withhold 
adjudication of guilt and place the 
defendant on probation for a 
period extending from one day to 
the statutory maximum as provided 
for in F.S.§948.04(1). 


Three other probation provisions 
worth mentioning are found in 
F.S.§948.01(1975): 


(1) Any court of the state having original 
jurisdiction of criminal action...may at a time 
to be determined by the court, either with or 
without an adjudication of the guilt of the 
defendant, hear and determine the question 
of the probation of such defendant. 
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(3) ...no defendant placed on probation fora 
misdemeanor shall be placed under the 
supervision of the [Department of Offender 
Rehabilitation (DOR)] unless the court 
affirmatively and specifically orders such 
supervision.... 


(5) Inno case shall the imposition of sentence 
be suspended and the defendant thereupon 
placed on probation unless such defendant 
be placed under the custody of said [DOR]. 


The first quoted provision is 
conclusive authority that a county 
court is authorized to place a 
misdemeanant on probation. This 
conclusion was reached in an 
opinion rendered by the Attorney 
General’s office. Fla. Att’y Gen. 
Annual Rep. 073-23 at 36-37 (1973). 
The last two quoted provisions 
make it clear that although a 
misdemeanant on probation must 
be placed under the “custody” of 
the DOR, he need not be placed 
under its “supervision.” 


Although the above statutory 
provisions authorize county court 
ordered probation, this authoriza- 
tion is worthless in light of the 
Legislature's 1975 General 
Appropriations Act. Section 10 of 
this Act states the following: 


No funds are provided herein for the Florida 
Parole and Probation Commission for court 
ordered probation activities for cases 
originating in other than circuit courts of the 
state. Fla. Laws 1975, Ch. 75-280, §10, at 
1005. 


A reasonable interpretation of the 
law in light of the above General 
Appropriations Act, $10, is that a 
county court can no longer place a 
defendant “under the supervision 
of the [DOR].” F.S.§948.01(3). On 
the other hand, it would seem that a 
county court can still place a 
defendant on unsupervised 
probation “under the custody of 
said [DOR].” F.S.§948.01(5). 


In conclusion, this article has 
demonstrated the illegality 
pursuant to Florida case law of 
delayed sentencing. Yet, there are 
still other sentencing alternatives 
besides incarceration, probation or 
a combination thereof. Fines and 
fines along with probation 
represent other viable sentencing 
options in this state. Furthermore, it 
is submitted that the benefits of 
illegally placing-a-case-on-the- 
absentee-docket type of sentence 
can also be achieved through a 
more flexible use of Florida 
probation statutes by the trial 
courts. 
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Congress recently enacted new 
Section 679 of the Internal Revenue 
Code as part of the Tax Reform Act 
of 1976.' The new section provides, 
in effect, that a United States 
person is taxable with respect to 
future income attributable to the 
property he transfers to a foreign 
trust if any beneficiary of the trust is 
a citizen or resident of the United 
States. The broad sweep of this 
statute raises serious questions of 
proper integration with other parts 
of the federal taxing scheme, of 
constitutional law, and of 
administrative enforcement. This 
article may serve, therefore, as a 
general overview of the tax 
problems manifested by the new 
law of creating and operating and 
offshore trust. 


Prior Law and Practice 


The classic foreign trust is 
created primarily in order to obtain 
more favorable taxation than a 
comparable domestic trust. Such a 
foreign trust may be described 
generally as an irrevocable trust 
executed and administered under 
the laws of a tax haven (foreign 
country) and created by a United 
States grantor for the benefit of 
United States beneficiaries.2 The 
trust delegates complete discretion 
in the trustee to accumulate income, 
and it is generally understood that 
income will be so accumulated fora 
reasonable period. During the 
period of income accumulation, the 
trust is not subject to income 
taxation since it neither has 
sufficient contacts within the 
United States to invoke domestic 
taxation nor is subject to direct 
taxation under the laws of its tax 
haven situs.’ Further, the funds of 
these trusts are generally invested in 
countries which do not tax interest 
or capital gains paid to foreign 
investors. As a result, these trusts 
ordinarily pay little or no income 
tax to any government. 


Since a foreign trust may 


accumulate income free of the tax 
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burden, it tends to earn and 
accumulate income more rapidly 
than its domestic counterpart. In 
future years when the trust 
accumulation is substantial, 
distributions are made to the 
United States beneficiaries. 
Although the United States 
beneficiaries are subject to income 
tax with respect to these 
distributions, the tax burden has 
been deferred and may be at that 
time, in fact, less onerous because 
of special accumulation rules which 
apply only to distributions from 
foreign trusts.‘ 

The United States grantor also 
benefited under the law prior to 
new Section 679. He could not be 
taxed on the income generated by 
property transferred to the foreign 
trust since he did not reserve any 
powers over or retain any interests 
in the transferred property. 
Although the grantor is subject to 
gift tax with respect to the original 
transfer creating the trust corpus, a 
relatively higher estate tax was 
avoided upon his death. Finally, so 
long as the grantor did not transfer 
appreciated stock or securities, the 
excise tax of 27-1/2 percent 
imposed by Section 1491 could be 
avoided. 


New Section 679 


With the pre-Section 679 law in 

mind, a brief explanation of the 
new section is now appropriate. 
Section 679(a) provides: 
A United States person who directly or 
indirectly transfers property to a foreign 
trust (other than a trust described in section 
404(a)(4)) shall be treated as the owner for 
his taxable year of the portion of such trust 
attributable to such property if for such year 
there is a United States beneficiary of any 
portion of such trust. 


A striking characteristic of the 
statute is that it predicates income 
taxation upon the happening of an 
event which, in some cases, is 
beyond the control of the person 
upon whom the burden of the 
taxation falls. For example, if a 
United States person creates a 


tox law notes 


foreign trust which has only foreign 
beneficiaries, the United States 
grantor is not subject to income 
taxation. If any foreign beneficiary 
later acquires United States 
citizenship or residency, however, 
the grantor becomes taxable with 
respect to the entire income 
attributable to the property he 
transferred to the foreign trust. 
Moreover, unlike most federal 
taxing statutes, the event which 
triggers income taxation is not 
economic or fiscal in nature. 
Although the creation of the foreign 
trust itself is necessary to the result 
of the statute, it is the status of the 
beneficiary which initiates taxation 
under Section 679. Thus, a year-by- 
year determination of the status of 
all of the beneficiaries is necessary 
in order to determine the income 
tax liability of the grantor. 


Section 679(c) establishes a 
rebuttable presumption that every 


RAZOOK 


Wy 


Richard J. Razook is an associate with a 
firm in Miami. He received his ].D. from the 
University of Miami School of Law and an 
LL.M. (in Taxation) from New York 
University. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. 
Razook wrote Tax Law Notes this month on 
behalf of the Tax Section, Joel H. Sharp, Jr., 
chairman, and David M. Rieth, editor. 


35 


~ 
| 


TAX LAW NOTES 


foreign trust created by a United 
States grantor has a United States 
beneficiary. In order to defeat the 
presumption, a two-fold test must 
be satisfied. The test, in effect, 
requires that no income or corpus 
(1) may be paid to or accumulated 
for the benefit of a United States 
person during the normal 
administration of the trust, or (2) 
could be distributed to or for the 
benefit of a United States person if 
the trust were terminated during 
the year. Thus, if a foreign trust has 
a contingent United States 
remainderman, an unascertained 
beneficiary, or any United States 
beneficiary with a specific but de 
minimis interest in the trust income 
or corpus, the trust has a United 
States beneficiary within the 
meaning of Section 679(a). In all of 
these circumstances, the grantor 
will be treated as the owner of the 
entire income of property he 
transfers. 


The term “United States person” 
is broadly defined, and includes 
domestic partnerships, domestic 
corporations, domestic estates and 
trusts as well as citizens and 
residents of the United States.5 
Therefore, if a domestic 
corporation transfers property to a 
foreign trust established for the 
benefit of certain citizens of the 
United States, the domestic 
corporation presumably would be 
treated as the “owner” of trust 
income attributable to such 
property. If, however, an 
individual shareholder has 
“sufficient control” over the 
domestic corporation to have 
directed such a transfer, the 
individual shareholder would be 
considered to have transferred the 
property indirectly.6 Under these 
circumstances, the individual, not 
the corporation, would be treated 
as the owner and taxed accordingly. 
The issue, therefore, of whether a 
specific transfer is made directly by 
an “entity type” United States 
person or indirectly by an 
individual in control of the “entity 
type” United States person will no 
doubt raise dispute since taxation of 
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the entity rather than the individual 
may be more favorable in some 
circumstances. Moreover, if the 
entity is a shell with no real assets, 
the potential for defeating the 
collection of the tax itself may be at 
stake. 

Each operative element of the 
statute may be encumbered by 
interpretative or factual difficulty. 
Congressional intent, therefore, 
gains importance. The committee 
reports give some guidance by 
presenting specific examples in 
addition to a fairly comprehensive 
explanation. It is evident from the 
reports that the application of the 
statute is not to be narrowly 
circumscribed by the form of the 
transaction. It is clear that Section 
679 extends to every pattern of 
behavior which satisfies the 
elements of the statute regardless of 
how innocent the taxpayer’s 
motive. A showing ot business 
necessity or absence of tax 
avoidance motive is immaterial. 
Accordingly, until regulations are 
adopted, the committee reports 
should be examined in connection 
with rendering specific advice in 
this area. 

Although the new statute 
received Presidential approval on 
October 4, 1976, it applies to 
transfers of property made after 
May 21, 1974. According to Act 
Section 1013(f), the United States 
grantor is treated as the owner of 
trust income, however, for taxable 
years ending after December 31, 
1975. Although Section 1013(f) is 
not clear, presumably it is the 
grantor’s first taxable year ending 
after December 31, 1975, which 
controls since under the existing 
grantor trust provisions, the taxable 
year of the trust does not affect the 
timing of the reporting of items of 
income and expense of the grantor.’ 
Foreign trusts predating May 21, 
1974, are unaffected by Section 679 
assuming that post-May 21, 1974, 
transfers of property are not made. 
These “preexisting trusts” will be 
subject to the new, less favorable 
accumulation rules and the new 6% 
nondeductible interest charge 
incorporated by the Act in other 
sections of the Internal Revenue 
Code.’ 


Cumulative Taxation 


Section 679 may cause harsh and 
oppressive taxation when viewed in 
light of the other federal and state 
taxes. Under existing law, a 
complete and irrevocable transfer 
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of every right and interest in 
property is a transfer subject to 
federal gift tax. Future income 
generated by the __ transferred 
property ordinarily is not taxable to 
the donor since he is no longer the 
owner. If, however, the transfer 
falls within the scope of Section 679, 
the grantor is subject to the initial 
gift tax as well as future income tax. 
Since the character of the income in 
the hands of the trust is also 
attributed to the grantor, there 
exists the possibility of invoking the 
minimum tax with respect to 
preference items which are, in fact, 
experienced by the trust. Because 
the Act has increased the minimum 
tax rate from 10% to 15% and 
reduced the available exemptions, 
the likelihood of incurring 
significant taxation thereunder is 
greater.® If the trustee, for example, 
realizes a substantial net long-term 
capital gain in a single year, the 
grantor may very well be subject to 
this additional tax since one-half of 
this amount constitutes an item of 
tax preference. Finally, because 
many state and local income taxes 
are predicated upon federal 
adjusted gross income, income 
attributed to the grantor by reason 
of Section 679 also will be subject to 
state and local taxation. 

Section 679 is a rule of income 


taxation having no effect on the gift 
and estate tax provisions of the 


Code.'® Accordingly, actual 
distributions of income to trust 
beneficiaries should not constitute 
taxable gifts even though the 
income is deemed to be owned by 
the United States grantor and 
constructively redistributed from 
the grantor to the beneficiaries. The 
gift tax determination should 
depend solely upon established 
principles of federal gift tax law. 
Under these principles, the original, 
complete and irrevocable transfer 
creating the trust corpus forecloses 
future gifts of income. For estate 
tax purposes, items of trust income 
accrued to the date of the 
decedent’s death are subject to 
estate tax.!' Under the new law, 
even the transferred property itself 
is recaptured for purposes of 
computing the estate tax.!* 

Under Section 1491, as amended 
by the Act, a United States grantor 
who gifts any type of property toa 
foreign trust must pay an excise tax 
equal to 35% of the amount by which 
the fair market value of the 
property exceeds its basis in the 
hands of the grantor at the time of 
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the transfer.!’ This excise tax 
applies even though the grantor 
pays a gift tax with respect to the 
same transfer. Further, the gift tax 
paid does not reduce or mitigate the 
35% excise tax in any way. 


Constitutional Objections 


Since Section 679 does not turn 
upon a fiscal or economic relation 
between the grantor and the trust, 
taxation of the grantor may violate 
fifth amendment principles of 
substantive due process. In some 
cases, not only is the specific event 
which ultimately triggers taxation 
of the grantor beyond the grantor’s 
control but also the extent and 
nature of such taxation. Recall that a 
foreign beneficiary may cause the 
grantor to be deemed the owner of 
trust income by establishing United 
States residency or citizenship. The 
grantor cannot control the 
beneficiary’s conduct in this regard. 
Further, during these periods, the 
extent and nature of the related 
income tax depends upon the 
investment decisions of the trustee. 
Since the trustee is bound to act in 
the best interests of the 
beneficiaries, the grantor’s 
individual tax position is ordinarily 
not factored into the trustee’s 
investment policy. The trustee, for 
example, may realize substantial 
capital gains subjecting the grantor 
to the normal federal income tax, 
the minimum tax, and state and 
local income taxes. Moreover, the 
trustee may be under no 
compulsion to consider available 
methods of deferring taxation such 
as an installment sale since the trust 
does not bear the tax burden. 

Some will argue that the grantor 
is forewarned of these potentials at 
the time he creates the trust and, 
therefore, may conform his 
behavior to avoid the conse- 


quences. This rejoinder misses the 
mark. Due _ process generally 
requires not only that a citizen be 
adequately forewarned of 
proscribed behavior but also that 
the proscription be rationally 
related to a legitimate governmen- 
tal purpose. There is no doubt that 
the congressional power to tax is 
legitimate and that the taxpayer is 
adequately forewarned. The issue 
is whether the uncontrollable and 
changing status of a trust 
beneficiary forms a rational basis 
for attributing the income of a trust 
to the grantor when the grantor 
retains no interest, economic or 
otherwise, in the trust corpus. The 
issue is whether the unrestrained 
investment decisions of an 
independent trustee form a rational 
basis for determining the character 
and the amount of income 
attributed to the grantor when the 
grantor retains no power to control 
the investment ciety of the 
trustee and cannot receive any of 
the income from the trust. Stated 
another way, it has been 
successfully argued that due 
process of law requires that the 
imposition of an income tax be 
predicated upon a definite, rational 
and existing relation between the 
income subject to the tax and the 
taxpayer who must bear the burden 
of the tax.!4 

Another fundamental constitu- 
tional question raised by the new 
section is whether Section 679 
imposes a tax upon “incomes” 
within the meaning of the 16th 
amendment. There is, of course, no 
doubt that the tax is measured by 
income. It, nevertheless, may be 
argued that a substantial fiscal 
relation must exist between the 
income and the taxpayer at the time 
of the taxable event. It is 
significant that the existing grantor 
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trust rules in the Code are 
predicated upon such a relation. 
These grantor trust rules are the 
doctrinal progeny of Section 61, the 
section which defines “gross 
income” though, in part, an 
apparent syntax borrowing from 
the 16th amendment. Prior to the 
passage of the 16th amendment, the 
Supreme Court held in Pollock v. 
Farmers’ Loan and Trust Co."* that 
an income tax without apportion- 
ment was unconstitutional on the 
ground that a tax on income is 
indistinguishable from a direct tax 
on the property which produced 
the income. Property and income 
were believed to be merged 
conceptually. Although the 
definition of “income” need not and 
indeed today should not be viewed 
in this way, the “ownership test” is 
implicit in this similar 
decisions. The owner of the 
property is the owner of the 
income. In each case, therefore, the 
existing grantor trust rules seek to 


determine whether the retained 
interest in or power over the trust 
corpus or income is so substantial 
that the grantor essentially has 
remained the owner of the trust 
property and as a result, should be 
deemed the owner of related trust 
income. Viewed in this light, it is 
difficult to justify new Section 679 
as an income tax since under local 
law the grantor irrevocably 
surrenders all dominion and control 
over the trust corpus.'’ The grantor 
is no longer the owner of the trust 
property and accordingly, should 
not be treated as the owner of trust 
income. 


Administration and Enforcement 


In order to implement Section 
679, the Act amends Section 6048 to 
require the grantor to file an 
information return for each year 
that Section 679 is applicable.'® 
Information returns of this general 
nature are not novel. Presently, a 
United States shareholder of a 
controlled foreign corporation or of 
a foreign personal holding 
company, for example, must file 
such information!® The Internal 
Revenue Service has the 
responsibility for determining the 


A PRESTIGIOUS LOCATION IN TALLAHASSEE 


"square feet, to multi office suites. 


_ Location? The Barnett Bank Building is one ¢ block from the Capitol, 
walking distance to Supreme Court Building, U.S. District Court. 


Within the building — will find: 


Security guard service 
(nights and weekends) 


Secretarial Service, 
located in Suite.400, is — 
ideal for the lobbyist 


attorney or the lawyer 


just getting started ~ 


Private 


VE OFFER MORE BECAUSE THERE |S MORE IN 


The Barnett Bank Building 


e 400, Tallahassee, Florida 32301, (904) 222-5365 _ 


specific information to be 
requested.2”,. One may be fairly 
certain that required information 
will be comprehensive since the 
return forms the basis for 
determining the income tax of the 
grantor. 


The new law further amends 
Section 6677 to provide that for 
failure to file the return, a penalty 
equal to 5% of the value of the trust 
corpus, not to exceed $1,000, may 
be assessed in addition to any 
criminal penalty.?! This apparently 
means that if at the close of the 
taxable year the value of the entire 
trust corpus is at least $20,000, the 
full $1,000 penalty may be assessed 
even though only a portion of the 
trust corpus is reached by Section 
679. Some commentators have 
suggested that this penalty may be 
unjustified since under the 
governing law of the trust situs, the 
grantor of a foreign trust may not 
have access to or the power to 
compel disclosure of the 
information needed to file the 
return.22 Unlike the shareholder of a 
foreign corporation, there is no 
direct ownership of the foreign 
entity which, at least, legally may 
permit access to the necessary 
information. It should be noted, 
however, that the penalty is not 
applicable if the failure to file is due 
to reasonable cause. Although it 
may be too early to tell, the legal 
inability of the grantor to obtain the 
necessary information from the 
foreign trustee may itself constitute 
reasonable cause. Nevertheless, one 
should be cautious of such a 
conclusion since it is well known 
that tax haven countries 
traditionally have adopted laws 
which encourage the creation of 
resident trusts. If legal inability 
constitutes reasonable cause, these 
countries probably will not hesitate 
to clarify existing law or to enact 
new law which expressly prohibits 
disclosure to the grantor. 
Considering the purpose of Section 
6048 and the history of abuse in this 
area as perceived by Congress, 
legal inability as well as practical 
inability to obtain such information 
probably will not be reviewed 
favorably by the Internal Revenue 
Service. 

One should probably be careful 
of construing “reasonable cause” 
under Section 6677 in the same 
manner as interpreted under the 
general addition to tax provision, 
Section 6651. Unlike Section 6651, 
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in all cases under Section 6677 the 
penalty is assessed and collected 
without regard to the normal 
deficiency procedures.®* This 
means that no statutory notice of 
deficiency will be issued, and 
accordingly, the jurisdiction of the 
United States Tax Court cannot be 
invoked. Reliance upon the case 
law interpreting another section of 
the Code affords little strength toa 
taxpayer’s argument if there is to be 
no judicial review thereof. An 
objecting taxpayer must exhaust his 
administrative remedies within the 
Internal Revenue Service and, if 
necessary, pursue his grievance 
with a federal district court after 
payment of the penalty. A penalty 
in the amount of $1,000 or less will 
not make it feasible either for a 
taxpayer to employ counsel to 
represent him before the Internal 
Revenue Service, or to file suit in a 
federal court. In short, the taxpayer 
may well find himself arguing pro 
se directly to an unsympathetic tax 
collector. 

As indicated already, there are 
serious administrative enforcement 
problems. If the Internal Revenue 


Service permits the legal or even 
practical inability of the grantor to 
obtain information to constitute 
reasonable cause, the ultimate 
collection of the tax under Section 
679 may be defeated with impunity 
since the necessary information will 
not be available to compute the tax. 
Further, even if the Internal 
Revenue Service does not 
recognize the reasonable cause 
exception in these cases, at least two 
undesirable results follow. First, the 
penalty cannot be computed since 
information regarding the value of 
the trust corpus may not be 
available. Any penalty assessment 
without such information would be 
purely arbitrary and capricious. 
Because the expense of review 
before a federal court is likely to be 
prohibitive, this exercise of 
discretion and the validity of the 
assessment itself will go unchecked 
in most cases. Second, in denying 
the reasonable cause exception in 
these extreme cases, the Service, in 
effect, would be foreclosing the 
exception in virtually every case. 
The reasonable cause exception 
incorporated into Section 6677 


becomes only a shadow of the case- 
by-case equity that it was intended 
to preserve. The potential damage 
to the integrity of the Internal 
Revenue Service that such 
procedures create is immeasurable. 


Conclusion 


New Section 679 presents 
numerous difficulties including the 
potential for cumulative taxation 
and the practical problem of 
complying with the necessary 
reporting requirement. The 
practitioner, of course, will observe 
the general note of caution 
demonstrated by these difficulties. 
There is no doubt that Section 679 
will impair the use of foreign trusts. 
More sophisticated drafting and 
planning techniques applied to 
more narrowly defined cases will 
be the overall impact of the section. 
In some cases, restrictive provisions 
in the trust instrument may provide 
a solution. The trust instrument 
creating a foreign trust currently 
having no United States 
beneficiaries, for example, may 
state that if any beneficiary 
acquires United States residency or 
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citizenship, such beneficiary’s 
interest in the trust is terminated in 
favor of the remaining beneficia- 
ries. In this way, the grantor may 
seek to protect himself from future 
taxation under Section 679. In other 
cases, the use of installment sales 
will be appropriate since neither 
Section 679 nor Section 1491, as 
amended, reaches this type of 
transaction.™4 In the final analysis, 
the effective use of the classic 
foreign trust will depend upon the 
flexibility of the grantor and the 
trustee as well as counsel's ability to 
plan and draft appropnately. O 


FOOTNOTES 


! All section references are to the Internal 
Revenue Code of 1954, as amended, unless 
otherwise indicated. 

? Although the Code does not expressly 
define “foreign trust,” determinative 
authorities include $7701(a) (31), B.W. Jones 
Trust v. Commissioner, 132 F.2d 914 (4th 
Cir. 1943), Rev. Rul. 60-181, 1960-10 Cum. 
BuLL. 164. 

3 For United States tax purposes, the trust 
is a nonresident alien deriving income from 
sources without the United States under $861 
et seq. 

4 Int. Rev. of 1954, §669. 

5 Int. Rev. Cope of 1954, §7701(a)(30). 

5 Senate Report No. 938, 94th Congress, 
2nd Session, 219 (1976). 

7 William Scheft, 59 T.C. 428 (1972). 

8 Int. Rev. Cope of 1954, §668 as amended 
by Section 1014 of the Tax Reform Act of 
1976. 

9 Int. Rev. Cope of 1954, §56 as amended 
by Section 301 of the Tax Reform Act of 
1976. 

10 Senate Report No. 938, 94th Congress, 
2nd Session, 218 (1976). 


Int. Rev. of 1954, §2033. 

12 Section 2001 of the Tax Reform Act of 
1976. 

13 Section 1015(a) of the Tax Reform Act 
of 1976. 

‘4 Cf. Nichols v. Coolidge, 274 U.S. 531 
(1927); Heiner v. Donnan, 285 U.S. 312 
(1932). 

1S F.g., Helvering v. Clifford, 309 U.S. 331 
(1940); Harrison v. Schaffner, 312 U.S. 579 
(1941). 

16 157 U.S. 429 (1894). 

'7 A good example of the importance of 
local law is presented by Hoeper v. Tax 
Commission of Wisconsin, 284, U.S. 206 
(1931). 

'8 Section 1013(d)(1) of the Tax Reform 
Act of 1976. 

19 Form 958 and Form 3646. 

20 Section 1013(d)(1) of the Tax Reform 
Act of 1976. 

21 Section 1013(d)(2) of the Tax Reform 
Act of 1976. 

22 31 Tax L. Rev. 265, 275 (1976). 

23 Int. Rev. Copr of 1954, §6677(b). 

Int. Rev. Cope of 1954, §679(a)(2)(B); 
§1015 (a) of the Tax Reform Act of 1976 
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Alternatives to Solving the Medicaid Crisis 


By Marcia K. Cypen 


In response to inflated health care 
costs and the consequent Medicaid 
budgetary crisis, the State of 
Florida has implemented major 
reductions in the provision of 
medical services to Medicaid 
recipients. Other more viable and 
more humane alternatives to the 
cutback strategy have been largely 
ignored in favor of the more 
expedient choice of restricting 
benefits to Medicaid recipients. 
Not only are many of these 
cutbacks in violation of federal law, 
but in addition they can provide 
only temporary and_ minimal 
budgetary relief since they do not 
address the real sources of the 
problem. And those persons 
affected by the cutbacks are the 
most vulnerable, as well as the least 
powerful - the very young, the 
aged, the blind, and the disabled. 


The Medicaid Program 


Medicaid! is a cooperative 
federal-state program which was 
enacted: 
to furnish (1) medical assistance on behalf of 
families with dependent children and of 
aged, blind, or disabled individuals, whose 
income and resources are insufficient to 
meet the costs of necessary medical 
services....? 


Administration is on the state level, 
and matching funds are provided 
by the Federal Government.’ 

No state is required to participate 
in the Medicaid program. 
However, each participating state 
must adopt a plan which meets the 
minimum federal requirements.‘ 
Noncompliance with federal 
guidelines or improper administra- 
tion of the state plan exposes the 
state to federal sanction, 
specifically, the termination of 
federal matching funds.* 

Although the State of Florida has 
elected to participate in the 
Medicaid program,® it provides 
coverage to the minimum class of 
persons required under federal law 
— the “categorically needy.” Thus, 
eligibility for Medicaid is restricted 
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to recipients of Aid to Families with 
Dependent Children (AFDC)* and 
recipients of Supplemental Security 
Income (SSI).° 

Mandatory services which the 
states must provide to the 
categorically needy are specified 
by federal law,!® as are optional 
services which may be provided.!! 
However, federal law grants 
discretion to the states to determine 
the amount, duration and scope of 
services so provided.!? It is this 
provision which the State of 
Florida, as well as other states, has 
seized upon as a vehicle to effect 
cutbacks in benefits. 


Florida’s Cutbacks 


Florida has completely 
eliminated many of the optional 
services which it previously 
provided, specifically, dental care 
for adults and prosthetic devices, 
including eyeglasses, dentures, 
hearing aids and artificial limbs. In 
addition, a limit of $156 was placed 
on payment for psychiatric 
services, physician fees were 
reduced, and burdensome prior 
authorization procedures are now 
required to obtain prescription 
drugs in excess of $20 per month. 

Although these services are 
optional, the economics of their 
elimination and/or reduction must 
be considered, especially in light of 
the fact that the stated purpose of 
the cutbacks is cost-containment. 
Elimination of adult dental care will 
inevitably result in minor dental 
problems progressing to major 
dental problems which will require 
more costly physician, and possibly 
hospital, treatment. In addition, the 
employability of afflicted persons 
will be hindered. Not only will the 
cutback result in higher costs to the 
state, but the dollar amount saved 
by this cutback is minimal, since the 
total dental costs (both state and 
federal) for adults and children 
amounted to only .7% of the total 
expenditure of the Florida 
Medicaid program in 1974.'% 


justice 
under law 


Elimination of prosthetic devices 
will ultimately affect the 
employability of those persons in 
need of such devices, thereby 
leading to their continued 
dependency upon the state. The 
result, once again, is higher costs to 
the state, and, in addition, loss of tax 
revenues which would be 
generated by increased employ- 
ment. 

The use of prior authorization 
procedures for prescription drugs, 
although authorized by law as a 
utilization control,'* has serious 
deficiencies. A physician’s request 
for drugs over the allowed amount 
(on behalf of the Medicaid 
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recipient) is referred to a state 
medical consultant for confirma- 
tion of the medical necessity of such 
drugs. Long administrative delay in 
processing the requests transforms 
utilization control into a denial of 
benefits, resulting in further 
deterioration of the health of the 
Medicaid recipient and ultimately 
higher health care costs for the 
state. Additionally, unreasonable 
administrative delay is a violation 
of the federal requirement that 
medical assistance be furnished 
promptly and “without any delay 
attributable to the agency’s 
administrative process.” This 
issue is currently being litigated in 
Florida.'® 

Furthermore, prior authorization 
procedures require considerable 
staffing, resulting in increased 
administrative costs in order to cut 
costs expended for benefits. Yet the 
experience of the prior authoriza- 
tion program for prescription drugs 
(as well as other services) in 
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California indicates that the 
application of prior authorization to 
prescription drugs is not cost- 
effective. In fact, the result in 
California was a net loss to the 
state.'7 The utility of prior 
authorization is thus highly suspect. 


Reduction of physicians’ fees acts 
as a disincentive to physician 
participation in the Medicaid 
program, which is already 
inadequate. Such reduced fees may 
constitute inadequate reimburse- 
ment in violation of the federal 
requirement that the state plan: 


Provide that fee structures are established 
which are designed to enlist participation of 
a sufficient number of providers of services 
in the program so that eligible persons can 
receive the medical care and _ services 
included in the plan at least to the extent 
these are available to the general 
population.'* 


Furthermore, denial of access to 
necessary physician services for 
early primary care results in the 
overburdening of public hospital 
outpatient clinics and emergency 
rooms by Medicaid recipients 
seeking the needed care. And, in 
many cases, the Medicaid 


recipients will postpone seeking 
illness has 


care until their 
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progressed to the point where more 
expensive hospitalization is 
required. The end result in both 
situations is higher costs for the 
state. 

The State of Florida has also 
reduced the mandatory services it 
provides to Medicaid recipients. 
The maximum days of covered 
inpatient hospitalization care has 
been reduced from 45 to 30 days, 
with prior authorization required 
for any period of hospitalization in 
excess of four days. In addition, no 
payment can be made for inpatient 
surgery which can “safely” be 
postponed. Outpatient hospitaliza- 
tion services were limited to $50 for 
the remainder of the fiscal year,!® 
with prior authorization required 
for additional services up to $200 
per year. Optometric services” 
were completely elin:inated. And 
dental care for persons under 21, 
required by the Early and Periodic 
Screening and Diagnostic 
Treatment Program (EPSDT),?! 
has been limited to essential dental 
care, with a $125 maximum 
payment. 

Although the states have the 
discretion to determine the amount, 
duration and scope of services,” 
this discretion is not, however, 
unfettered. Services provided by 
the state must be “sufficient in 
amount, duration and scope to 
reasonably achieve their 
purpose. Arguably, the 
reductions in inpatient hospitaliza- 
tion coverage and _ outpatient 
hospital service coverage violates 
this federal requirement. 

he problems of prior 
authorization have already been 
discussed in the context of 
prescription drugs. The economic 
soundness of restrictions on 
inpatient hospitalization coverage 
is questionable. Private hospitals, if 
not reimbursed by Medicaid, will 
either pass the additional costs on to 
private patients or “dump” the 
Medicaid patients on the public 
hospitals. The public hospitals, 
denied Medicaid reimbursement, 
will be forced to seek additional 
local or state funds. This does not 
make sense economically, since 
Medicaid reimbursement would 
generate federal matching funds 
for these services. 

Further restrictions on outpatient 
hospital service coverage can have 
the same result as impeded access 
to physician services — 
postponement of necessary 
medical care until hospitalization 
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for more costly acute care is 
required. Early primary care is 
clearly more cost efficient. Finally, 
the restriction of dental care for 
individuals under 21 to “essential 
dental care” is clearly in violation of 
the federal requirement of EPSDT 
that the state provide: 

At least such dental care as is necessary for 
relief of pain and infection and for 
restoration of teeth and maintenance of 
dental health. 

In addition, denial of early dental 
care can only result in more 
expensive health problems in later 
years. 


Alternatives 


Not only do the Medicaid 
cutbacks cause increased human 
suffering, and in many cases violate 
federal law, the cutback approach 
makes no economic sense. First, 
reducing Medicaid benefits does 
not in any way affect the cause of 
spiralling health care costs. 
Inflation in the health care sector is 
partially the result of inflated costs 
for labor, construction, financing, 
drugs, and equipment, as well as 
hospital management decisions 
concerning equipment, staffing, 
excess beds and _ unnecessary 
utilization of services. Medicaid 
cutbacks have no effect on these 
problems. 

Second, the Medicaid cutbacks 
implemented do not effectively 
attack the Medicaid budgetary 
crisis. Dental care, which 
comprised .7% of total Medicaid 
costs for 1974, has been largely 
eliminated, while no effort has been 
made to control administrative 
costs which rose from $2,794,000 in 
1972 to $6,113,000 in 1974.25 

Finally, Medicaid cutbacks 
prevent the state from taking 
advantage of available federal 
matching funds. It is wise 
economics to maximize the flow of 
federal funds into the state, so that 
extra dollars can help to stimulate 
the economy and reduce 
unemployment. This is clearly 
beneficial since a higher 
unemployment rate means more 
tax revenues and lower welfare, 
unemployment compensation, and 
Medicaid payments. 

In light of the disadvantages of 
cutbacks as cost control 
mechanisms, it is necessary to 
consider alternatives. Recognizing 
that soaring health care costs are a 
problem of national magnitude, 
options do exist which may be 
exercised on the state level. A major 
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obstacle, of course, is the immense 
political power of the health care 
industry, including hospitals, 
nursing home owners, drug 
manufacturers, and physicians, all 
of whose interests are adversely 
affected by cost control. 
Nevertheless, there are some 
solutions. 

The major portion of the 
Medicaid dollar in Florida is spent 
on hospital and nursing home 
care.26 Studies indicate that a 
significant number of hospitalized 
patients do not, in fact, need 
hospitalization, but could instead 
be treated in less costly outpatient 
facilities.” Effective utlization 
review of initial hospital admission 
and length of stay could thus reduce 
the number of expensive hospital 
patient days, resulting in substantial 
savings to the state in Medicaid 
dollars. 

Another target is unnecessary 
Medicaid surgery. One national 
study estimates that the rate of 
surgery for Medicaid recipients is 
almost two and one-half times that 
of the general population.** Since 
surgery, and the accompanying 
hospitalization, is expensive, 
controls in this area could produce 
valuable savings. Presurgical 
screening and second consultations 
have been effective as controls in 
other states.?9 

Finally, the problem of high 
hospital costs must be addressed. 
Hospital waste in the form of excess 
beds and underused equipment 


contributes to the high costs. More 
effective regulation in this area by 
the health planning process (health 
systems agency), would help to 
reduce costs. Additionally, a 
change from reimbursement on a 
retrospective, “reasonable cost” 
basis is necessary to curb hospital 
costs. Such a reimbursement 
scheme provides no incentive for 
control of costs by institutional 
providers, since higher costs mean 
higher revenues in reimbursement. 
A possible approach is the strict 
regulation of the Blue Cross and 
Blue Shield plans, and subscriber 
premiums. Blue Cross and Blue 
Shield would then be forced to use 
their market leverage to bargain 
effectively with provider interests, 
thus placing indirect constraints on 
provider charges.*° 

The nursing home problem is a 
complex one, but one obvious 
solution is the development of day 
care centers, home health and 
homemaker services, and visiting 
nurses. These alternatives, for 
which federal funds are available,*! 
would allow the elderly to avoid 
institutionalization and remain in 
the home, thus lowering the cost of 
their care. 

The rapid increase in administra- 
tive costs, combined with the 
numerous problems in the 
Medicaid program, clearly 
underscores the need for 
management reform. Large sums 
are lost due to the failure of the state 
to collect third party payments to 
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Medicaid recipients, such as private 
insurance coverage, workmen’s 
compensation, medical benefits 
and awards from tort actions, 
recovery of which is authorized by 
federal law.*? Efficient systems for 
gathering data and processing 
claims are essential, and federal 
funds are available for both the 
development of these systems and 
their operation.* 

Long range approaches to cutting 
health care costs require a 
reorganization of the health care 
delivery system. Nontraditional, 
noninstitutional providers, such as 
neighborhood health centers, day 
care center health programs, and 
community sponsored clinics, 
utilizing non traditional health 
personnel, such as nurse 
practitioners and physician 
assistants, could provide low cost 
health care to Medicaid recipients. 
However, the current Medicaid 
reimbursement system favors 
traditional providers — fee-for- 
service physicians, nursing homes, 
and hospital — and nontraditional 
providers have difficulty obtaining 
adequate Medicaid reimburse- 
ment.*4 Thus, the current Medicaid 
reimbursement policies must be 
altered to allow for the 
nontraditional provider then 
ordered to lower health costs. 

One prospect for the present is 
the development of more health 
maintenance organizations 
(HMOs) which provide compre- 
hensive health care services to an 
enrolled population for a fixed, 
prepaid fee. Since fees are paid in 
advance, it is to the advantage of 
the HMO to provide preventive 


care, avoid unnecessary surgery 
and hospital utilization, develop an 
efficient delivery system, and thus 
avoid overspending which would 
result in loss of revenues to the 
HMO. Abuses are possible, as in 
every system, but can be controlled 
through consumer accountability 35 

Until the advent of a 
comprehensive national health 
insurance program, the cost of 
health care will remain a serious 
problem. However, there are viable 
solutions for the interim period, 
other than Medicaid cutbacks, 
which can better serve the needs of 


both the state and Medicaid 
recipients. O 
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intergovernmental Zoning Disputes: 
Balancing the Competing Public Interests 


By Mitchell B. Haigler 


The limits of zoning powers have 
increasingly become a topic of 
interest. Most commentators are 
concerned with the parameters of 
land use controls on private land 
ownership, the consensus being that 
the distinction between valid and 
invalid regulations remains blurred 
and that both the courts and the 
legislature have failed to devise an 
acceptable solution to the 
problem. ! 

Unfortunately, the unrelenting 
concern over this highly emotional 
issue has overshadowed new and 
significant resolutions of a related 
“zoning powers” issue. Recent 
pronouncements by both the 
Florida Supreme Court and the 
Florida Legislature provide 
guidance on the long-standing issue 
of governmental amenability to 
zoning. 


“(Pjlunged into a vacuum of 
power” by legislative silence, the 
courts traditionally exempt 
governmental units from zoning.° 
Governmental zoning immunity 
stems from the notion that if 
governmental units were amenable 
to zoning, the public well-being 
would suffer.‘ Public construction 
and land use, it is assumed, would 
be thwarted through application of 
zoning measures to governmental 
units. 5 


While this analysis is correct as far 
as it goes, immunity thusly drawn 
omits half the picture: the public 
well-being is likewise served by 
zoning regulations.6 Land use 
regulations preserve the existing 
character of a geographical area, 
stabilize land values and provide a 
means for orderly development.’ 
The issue of governmental 
amenability to zoning therefore 
presents a question of competing 
public interests. 

It was therefore apropos that 
when the Florida Supreme Court 
for the first time in a quarter of a 
century considered the issue of 
intergovernmental zoning disputes, 
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it did so upon certification by a 
district court that the question was 
of great public interest.2 The 
precise issue before the court in 
Hillsborough Association for 
Retarded Citizens, Inc. v. City of 
Temple Terrace, 332 So. 2d 610 
(1976), was whether a state agency 
is amenable to municipal zoning.® 
The Supreme Court, adopted the 
district court’s decision and 
opinion, which is sufficiently broad 
to apply to intergovernmental 
zoning disputes in all contexts.!° 


Traditional Tests 


The lucid and well-reasoned 
district court opinion in Temple 
Terrace examines prior judicial 
experience with intergovernmental 
zoning conflicts. Initially, the 
opinion acknowledges that a 
legislative statement either 
exempting a government unit 
from zoning or making governmen- 
tal units subject to zoning would 
prevail.!! 

Absent legislative guidance, 
various tests have been used to 
resolve intergovernmental zoning 
disputes. Frequently employed is 
the distinction between whether the 
intended use serves a governmental 
or proprietary function.!? If 
governmental, the use is exempt 
from zoning; if proprietary, the use 
must consistent with the 
applicable zoning regulation.” 
However, no clear guidelines exist 
for distinguishing between a 
governmental and a_ proprietary 
function; hence utilization of this 
test has inexorably led to 
inconsistent results.'* The 
governmental-proprietary test, 
borrowed from tort law,'> requires 
that a court determine whether the 
function to be performed is 
mandated or merely authorized.'® 
Application of this test requires no 
consideration of competing public 
interest. 

less-often used approach 
focuses on the status of the 


: ‘ 2 a ? 


environmental 


governmental land user and _ its 
relationship to zoning authority. 
The crux of this theory, which has 
been called the ‘‘superior 
sovereign” test,!” is that a zoning 
authority may not impose _ its 
regulations on a higher unit in the 
governmental hierarchy. At the top 
of the hierarachy lies the federal 
government, then the state and its 
agencies, and so forth. Again, this 
test requires no balancing of the 
public benefits from enforcing the 
zoning regulation or from 
permitting an inconsistent public 
use. An additional weakness in 
using the superior-sovereign test in 
Florida is that municipalities, 
theoretically at the lowest level of 
the hierarchy, derive their powers 
from the Florida Constitution,'® 
which tends to place them on the 
same plane of the hierarchy as 
counties and state agencies.'® The 
superior-sovereign theory, of 
course, breaks down when the 
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intergovernmental zoning dispute 
exists between two units on the 
same level of the hierarchy. 

A third approach for resolving 
intergovernmental property 
disputes makes the governmental 
land user either subject to or 
exempt from zoning by asking a 
single question: Does the 
governmental unit possess the 
power of eminent domain?” If so, it 
is exempt from zoning. The 
exemption is absolute; it applies 
even if the property was acquired 
through purchase since the test is 
the existence of eminent domain 
rights.2!The eminent domain 
standard implicitly assumes that the 
power of eminent domain is 
superior to zoning power. This 
assumption seems suspect unless 
the power of eminent domain is 
supplemented by an express 
authority to choose the exact 
location for the intended land use. 


Balancing Competing Public 
Interests 


The district court in Temple 
Terrace, with which the Supreme 
Court later agreed, rejected all the 
traditional tests.2? Recognizing the 
proliferation of governmental 
agencies with its concomitant 
decentralization of authority, the 
state’s burgeoning population and 
shrinking land supply, and the lack 
of consideration for local interests 
by governmental agencies, the 
court concluded that the 
traditionally employed single- 
factor tests simply do not provide 
sufficient flexibility to ensure 
protection of local interests.° Both 
the district and supreme courts 
agreed that greater cooperation 
between the zoning authority and 
the governmental land user would 
occur if the governmental unit is 
presumptively bound by the zoning 
regulation.*4 

Under this approach the burden 
lies with the governmental unit 
seeking exemption from the zoning 
law to demonstrate to zoning 
authorities that on balance the 
public interest favors the intended 
use.2> The appropriate method of 
seeking permission to proceed with 
the development or use is by 
obtaining a _ special exception, 
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variance or amendment in the 
zoning ordinance, whichever is 
appropriate.”® Resort to the courts 
should not be had until 
administrative proceedings have 
been concluded; the reviewing 
court would also apply a balancing 
of interests test.27 Resolving 
intergovernmental zoning disputes 
in this manner, in Temple Terrace, 
the Supreme Court reasoned,” 
would avoid costly and _ time- 
consuming litigation. 

In administering the balance of 
competing interests approach, 
zoning authorities will not have a 
“precise formula or set of criteria 
which will determine every case 
mechanically and automatically.” 
An initial consideration should 
always be whether there is statutory 
guidance that resolves the issue. 
Absent an explicit statutory 
directive, all factors should be 
weighed. However, certain factors 
will almost always require 
consideration.” 

First, the nature and scope of the 
governmental body seeking to 
implement a nonconforming use 
should be examined. This factor 
allows a determination of the 
governmental unit’s position in the 
hierarchy and the existence of 
eminent domain authority, though 
neither of these alone would be 
controlling. Also, of interest would 
be whether the governmental user 
possesses statutory authority to 
select the location of its facilities. 

A second factor is the type of land 
use involved. Extremely 
significant, this factor permits an 
examination of the collateral effects 
of the development, such as noise 
and traffic congestion and the 
effect upon other public services. 
For example, an earlier case 
decided under traditional analysis 
concerned the construction of a 
county jail near a public school.*! 
This ingredient also prompts a 
consideration of the proposed 
development’s environmental 
impact. 

Also to be weighed is the public 
interest to be served by the 
intended use. While this factor 
ineluctably leads to determination 
of whether the function is 
mandatory or permissive 
(governmental or proprietary), the 
need for determining whether the 
development is critical cannot be 
discounted. Statewide and regional 
interests, as well as local interests, 
may be addressed. The current 


level of services being provided to 
the public is of equal concern. 

Another key consideration would 
be the effect on the governmental 
unit if it is denied permission to 
proceed with the development. Do 
alternate locations for the 
development exist? May the 
function be accomplished through 
alternative means? The burden of 
demonstrating the lack of 
alternative methods and locations 
should rest with the governmental 
unit seeking permission for a 
nonconforming use. The existence 
of suitable alternative locations for 
the development strongly favors 
enforcement of the zoning scheme. 
Conversely, if the zoning 
regulations make no_ provision 
whatsoever for the intended use, 
this should weigh in favor of 
granting the use. 


The interests of adjacent and 
surrounding landowners, over- 
looked by traditional analysis, is a 
paramount concer. Since one 
purpose of zoning is to stabilize 
property values,*? a severe 
impairment of adjacent property 
values would militate against 
permitting the use. Similarly, if the 
intended use would drastically 
overburden public facilities in the 
area such as water, sewage and 
transportation services, the balance 
may be against permitting the use. 
An important aspect would be 
whether the governmental unit had 
made reasonable attempts to 
alleviate or minimize the harm to 
adjoining landowners. 


Another critical component of 
the balance would be the effect 
upon the local land use scheme. The 
relevant considerations would vary 
with each locale. For example, is 
the area of the proposed 
development largely vacant or 
heavily developed? Is the intended 
use impermissible solely because 
the local authority has implemented 
“fiscal zoning” designed to prevent 
the need for additional public 
facilities? 

The balancing of public interests 
requires review of a complex mix of 
competing interests. No one factor 
should be overriding. The critical 
point is that under the recently 
established balancing of interests 
test, governmental units will not be 
permitted to undertake a 
nonconforming use without a prior 
determination by zoning 
authorities, or by the courts if 
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initially unsuccessful, that the use 
best serves the public interests. 


Legislative Guidance 


In Temple Terrace, the Supreme 
Court reiterated that the state has 
the power to exempt itself from 
zoning ordinances, and further 
acknowledged that a nonconform- 
ing use may be legislatively 
directed.*4 It may well be that a 
constitutional or express legislative 
grant of authority to select a 
particular location, incident to 
eminent domain power, would of 
itself immunize a governmental 
unit from zoning ordinances.* 

While the decision in Temple 
Terrace may prompt efforts by 
government units to seek legislative 
exemption from zoning, recent 
legislation seemingly echoes the 
philosophy of the Temple Terrace 
decision and directs that 
government developments be 
consistent with local land use 
schemes. The Local Government 
Comprehensive Act of 1975, 
F.S. §§163.3161 et seq. (1975), 
requires that not later than July 1 
1979, each county and municipality 
in the state adopt a comprehensive 
land use plan. Elements of the 
mandated comprehensive plan 
include a future land use plan 
designating future distribution, 
location and extent land uses for 
public buildings and facilities and 
for public services and facilities. 

Paragraph (5) of §163.3161 of the 
Act provides: 

It is the intent of this act that adopted 
comprehensive plans shall have the legal 
status set out in this act and that no public or 
private development shall be permitted 
except in conformity with comprehensive 
plans, or elements or portions thereof, 
prepared and adopted in conformity with 
this act. (emphasis added.) 

Furthering this intent, 
$163.3194, (1975), provides that 
after a comprehensive plan or 
element thereof has been adopted 
in conformity with the Act: 

all development undertaken by, and all 
actions taken in regard to development 
orders by, governmental agencies in regard 
to land covered by such plan or elements 
shall be consistent with such plan or element 
as adopted. 

The term “governmental agency” is 
given an all-encompassing 
definition under the Act.** In sum, 
the Local Government Compre- 
hensive Planning Act of 1975 
provides clear legislative guidance 
that governmental agencies shall be 
amenable to zoning regulations 
adopted pursuant to the Act. 
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Thus, the 
governmental amenability to land 
use regulations has received 
consistent resolutions by both the 
Florida Supreme Court and Florida 
Legislature. Hopefully the result 


issue concerning 


will be increased cooperation 
between governmental land 
developers and zoning authorities 
in achieving the benefits of 
effective community planning. [) 
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rehearing). 
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Age Discrimination Act: 
Summary, Trial Practice and Anomalies 


By Donald H. Vish 


In order to promote employment 
of older workers based on their 
ability and to eliminate 
employment discrimination based 
on age, Congress enacted the Age 
Discrimination in Employment Act 
of 1967.! Congress declined earlier 
proposals to include age 
discrimination as part of the 
proscriptions of Title VII of the 
Civil Rights Act of 1964.2 
Nevertheless, in terms identical to 
Title VII, the Act prohibits 
employers or their agents or labor 
organizations from discriminating 
against employees because of age. 
Protection of the Act extends to 
employees between the ages of 40 
to 65. The Act does not require the 
hiring of anyone, nor is it intended 
to limit the opportunities for 
younger workers. 

Certain statutory exceptions are 
recognized including bona fide 
occupational qualifications and 
employee benefit plans which are 
not a subterfuge to evade the 
purposes of the Act. Responsibility 
for enforcement of the Act lies with 
the U.S. Department of Labor. The 
Secretary of Labor is empowered 
to issue rules and regulations and 
exemptions in connection with the 
law and such regulations are 
entitled to great weight. 
Exemptions and exceptions to the 
law, however, are narrowly 
construed and the burden of 
establishing their applicability is on 
the employer.° 

Notice of an intent to sue* must 
be furnished to the Secretary by an 
aggrieved party within 180 days of 
an alleged violation of the Act. 
Failure to furnish timely notice bars 
subsequent court action on 
jurisdictional grounds.*® 

Resort to state remedies may also 
be required as a jurisdictional 
prerequisite to suit® although the 
Secretary of Labor continues to 
maintain it is not. 

Upon receipt of a notice of intent 
to sue, the Secretary is obligated to 
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investigate the claim and endeavor 
to eliminate any unlawful practice 
through informal methods such as 
conference and persuasion. Such 
conciliation efforts must notify the 
employer of the challenged 
practice or procedure and afford a 
fair opportunity to respond to the 
charges, or suit by the Secretary 
may be barred.’ 

Should conciliation efforts fail, 
an aggrieved employee may 
institute a suit on his own behalf but 
such suit will terminate if the 
Secretary later sues on behalf of the 
employee and others similarly 
situated. Rule 23 class actions are 
not authorized since judicial 
enforcement of the Act is governed 
by the Fair Labor Standards Act.’ 
Other employees may “opt-in” the 
litigation by filing written consents 
with the court, but this procedure 
may not be used to circumvent the 
requirement that a party plaintiff 
must have given 60 days notice to 
the Labor Department of an intent 
to sue® as a prerequisite to court 
action. 

While the matter is not entirely 
free from doubt, a plaintiff is 
entitled to a trial by jury on the issue 
of lost wages.'® Back pay, 
reinstatement, attorney's fees and 
liquidated damages - in cases 
involving willful violations - may be 
awarded to a prevailing plaintiff. 
Only the Secretary of Labor, 
however, may sue for a restraining 
order. 


Burden, Elements, Methods of 
Proof 

Since the Act derives the bulk of 
its statutory heritage from Title VII 
and the National Labor Relations 
Act, judicial precedent involving 
Title VII and NLRA furnish helpful 
guidelines in formulating the 
method, allocation and burden of 
proof applicable to private, single 
plaintiff age discrimination cases. 
NLRA and Title VII trial 
procedures, however, should not be 
applied automatically." 


lobor law 


Even though some of the cases 
state that plaintiff is only required 
to make out a prima facie case of 
age discrimination in order to shift 
the burden of proof to the 
defendant, the burden of proof lies 
with the plaintiff who must 
establish his case by a 
preponderance of the evidence.!? 


Elements of proof must 
necessarily include (i) plaintiff's 
inclusion in the age group protected 
by the Act, (ii) defendant’s 
knowledge of plaintiff's age at the 
time of the alleged unlawful 
practice, (iii) evidence that the 
employment practice or decision 
was “tainted” with the impermis- 
sible criterion of age,'’ and (iv) 
plaintiff’s satisfaction of all 
conditions precedent to suit. 


A specific intent to discriminate 


Donald H. Vish is vice president and 
general counsel to a coal mining and 
marketing company in Lexington, 
Kentucky. He received his J.D., cum laude, 
from the University of Louisville School of 
Law. In addition to being a member of The 
Florida Bar, Vish is a member of the 
Kentucky Bar Association. 

This column is modified from an article by 
Vish which appears in the January 1977 issue 
of Kentucky Bench and Bar. The chairman 
of the sponsoring Labor Law Committee is 
William E. Sizemore and Patrick D. 
Coleman is the editor. 
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need not be proved unless 
liquidated damages are sought.'* 

In order to prevail, plaintiff need 
not prove that age is the sole factor 
animating the contested employ- 
ment practice, procedure or 
decision. Regulations promulgated 
by the Secretary of Labor indicate 
the Act is concerned with ensuring 
age not be a “determining factor” in 
any employment decision - a 
standard which the Sixth Circuit 
applies by requiring proof that “age 
made a difference” in the 
challenged conduct.’ The Fifth 
Circuit, however, requires a 
plaintiff to show that the 
employment practice was “tainted” 
with considerations of age, at least 
for purposes of establishing a prima 
facie case.'® 

Since evidence of age 
discrimination is uniquely and 
peculiarly within the knowledge of 
the employer, it is a rare case in 
which the nexus between age bias 
and the challenged employment 
practice can be supplied by direct 
evidence. Accordingly, evidence of 
discrimination may be circum- 
stantial, including statistical data." 
Particularly in cases involving 
facially neutral employment 
practices, the underpinning of 
plaintiff's case will be totality of the 
evidence, any given constituent of 
which - standing alone - would 
probably be insufficient to support 
a finding of age bias.'* 


Jury Trials and Class Actions 


Owing to the fact that the Age 
Act incorporates the enforcement 
provisions of the Fair Labor 
Standards Act, age discrimination 
cases differ from other discrimina- 
tion suits in two significant 
particulars: 


l. Representative class actions 
are not authorized, and 

2. Private single plaintiff cases are 
probably triable before a jury.'® 


These anomalies are complicated 
by various state laws proscribing 
age discrimination as part of the 
same statutory scheme prohibiting 
discrimination based on sex or race 
since such statutes often provide for 
representative class actions in state 
courts. 

This departure from federal law 
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provides plaintiff's counsel with 
considerable opportunity for 
litigating according to his strategic 
or polemical convenience. If the 
case is one in which the Secretary’s 
regulations are germane or well- 
suited to jury trial, the federal act 
will be used. On the other hand, if a 
representative class action is 
appropriate, the state forum will be 
selected. 


Conclusion 


Judicial precedent under the Age 
Act has been slow to develop. 
Precedent from kindred statutes, 
while helpful by analogy, is not 
always appropriate for use in age 
cases. The national, political, social 
and legal policies vindicated by the 
Civil Rights Act differ from those 
upon which the National Labor 
Relations Act is founded. Title VII 
deals mostly with immutable 
characteristics: race, sex, and 
national origin. Discrimination 
based on such characteristics is 
unanimously condemned as 
socially reprehensible and is never 
sanctioned at law. Contrariwise, the 
age law treats a characteristic or 
condition which is the result of a 
natural and inevitable human 
progression. Discrimination based 
on age, while not a vice embraced 
by most, is at least a vice endured 
by many and is not universally 
regarded as socially pernicious or 
intrinsically arbitrary. In fact, the 
Age Act itself may be read as 
sanctioning some of the underlying 
premises upon which age 
discrimination rests insofar as they 
concern individuals over age 65 
when, presumably, the distinctions 
upon which age bias is based either 
take on validity in the law’s eyes or 
are no longer animated with 
sufficient public interest to warrant 
condemnation. 


Future cases are likely to draw 
more precise distinctions between 
age discrimination and other types 
of prohibited employment 
discrimination. In cases brought by 
the Secretary of Labor, the most 
likely areas of concentration will be 
mandatory retirement before 
age 65, bona fide occupational 
qualifications, and selection 
procedures by which employees 
are identified for layoff during 
reductions in work forces. Private 
litigation will probably rely more 
heavily on _ state laws, where 
procedural and _ jurisdictional 
complexities are minimized and 


Rule 23 class actions can be 
brought. oO 
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1 29 U.S.C. §621-634. 

2 42 U.S.C. §2000-e et. seq. 

3 29 C.F.R. §860.103(e). 

4 Powell v. Southwestern Bell Telephone 
Co., 494 F. 2d 485 (5th Cir. 1974) has strictly 
construed this requirement. A claimant 
should manifest a present intent to litigate. 
Woodford v. Kinney Shoe Corp., 369 F. 
Supp. 911 (N.D. Ga. 1973) gives the statute a 
broader reading and requires only that the 
employee complain about age 
discrimination within 180 days. 

5 Hiscott v. General Electric Co., 521 F.2d 
632 (6th Cir. 1975); Cochran v. Ortho 
Pharmaceutical Co., 376 F. Supp. 302 (E.D. 
La. 1971); Powell v. Southwestern Bell 
Telephone Co., 494 F. 2d 485 (5th Cir. 1974); 
Vaughn v. Chrysler Corp., 382 F. Supp. 143 
(E.D. Mich. 1974); Oshiro v. Pan American 
World Airways, Inc., 378 F. Supp. 80 (D.C. 
Hawaii 1974); Woodburn v. LTV Aerospace 
Corp., 531 F. 2d 750 (5th Cir. 1976). 

629 U.S.C. §633; Garces v. Sanger 
International, 534 F. 2d 987 (1st Cir. 1976); 
Curry v. Continental Airlines, 513 F. 2d 691 
(9th Cir. 1975); Goger v. H.K. Porter, Inc., 
492 F. 2d 13 (3d Cir. 1974); Dunlop v. Crown 
Cork & Seal Co., 405 F. Supp. 774 (D. Md. 
1976) wherein the Secretary enunciates the 
view that 29 U.S.C. §633 does not require a 
private litigant to resort to state remedies as a 
condition to suit under the Act. 

7 Brennan v. Ace. Hardware Corp., 495 F. 
2d 368 (8th Cir. 1974). For another case 
ruling on the sufficiency of conciliation 
efforts see Hodgson v. Approved Personnel 
Service, Inc., 529 F. 2d 760 (4th Cir. 1975). 

829 U.S.C. §626(b) incorporates by 
reference Sections 11(f), 16 (except for 
subsection (a) thereof) and 17 of the 
F.L.S.A., 29 U.S.C. §211(b), 216, 217. See 
LaChapelle v. Owens-Illinois, Inc., 513 F.2d 
286 (5th Cir. 1976); Hull v. Continental Oil, 
58 F.R.D. 636 (S.D. Tex. 1973); Fed. R. Civ. 
P. Rule 23, Advisory Committee Notes; 
Cooke v. Reynolds Metals Co., 65 F.R.D. 539 
(E.D. Va. 1975). Nor may a party plaintiff 
give notice of the pendency of the action toa 
prospective class for the purpose of 
affording such persons an opportunity to 
“opt-in.” McGinley v. Burroughs Corp., 407 
F. Supp. 903 (E.D. Pa. 1975). 

® Edwards v. Kaiser Aluminum & 
Chemical Sales, Inc., 515 F. 2d 1195 (5th Cir. 
1975); Price v. Maryiand Casualty Co., 62 
F.R.D. 614 (S.D. Miss. 1972). Contra, 
Blankenship v. Ralston Purina Co., 62 F.R.D. 
35 (N.D. Ga. 1973). 

10 Chilton v. National Cash Register Co., 
370 F. Supp. 660 (S.D. Ohio 1974); Cleverly 
v. Western Electric Co., 69 F.R.D. 348 (W.D. 
Mo. 1975) (age case); Pons v. Lorillard, (age 
case) 69 F.R.D. 576 (M.D.N.C. 1976) holds 
otherwise; O'Connell v. Ford Motor Co., 
—_F. Supp.— 11 E.P.D. para. 10,753 (E.D. 
Mich. 1975) (age case) denying jury trial in 
age case owing to relief sought in complaint. 
As to jury trials under §16 of F.L.S.A., see 
Wirtz v. Jones, 340 F. 2d 901 (5th Cir. 1965); 
Sullivan v. Wirtz, 359 F. 2d 426, cert. denied, 
385 U.S. 852 (1966); 5 Moore, FEDERAL 
Practice para. 38.27 (2d ed. 1976). 

'! Laugesen v. Anaconda Co., 510 F. 2d 
307 (6th Cir. 1975). 

'2 McDonnell Douglas Corp. v. Green, 411 
U.S. 792 (1973); Bittar v. Air Canada, 512 F. 
2d 582 (5th Cir. 1975). 


THE FLORIDA BAR JOURNAL 


13 Wilson v. Sealtest Foods Division of 
Kraftco Corp., 501 F. 2d 84 (5th Cir. 1974). 

14 Since the Act provides for liquidated 
damages only in cases of willful violations 
(29 U.S.C. §626(b)), the statute must 
contemplate “nonwillful” violations. This 
reading is supportd by the fact that Age Act 
provisions regarding liquidated damages are 
in derogation of the liquidated damage 
section of the F.L.S.A. See McLanahan v. 
Matthews, 440 F. 2d 320 (6th Cir. 1971), 
regarding the element of intent in liquidated 
damage awards under F.L.S.A. After 
Albemarle Paper Co. v. Moody, 422 U.S. 405 
(1975), there is no longer any doubt that Title 
VII discrimination litigants need not prove a 
specific discriminatory intent, even though 
Title VII, itself, speaks to an intent to 
discriminate. N.L.R.A. cases do not require 


direct proof of discriminatory intent; 
N.L.R.B. v. Erie Resistor Corp., 373 U.S. 221 
(1963) which is not to say that it need not be 
proved, but only that it may be inferred, 
N.L.R.B. v. Ship Shape Maintenance Co., 
Inc., 474 F. 2d 434, 439 (8th Cir. 1972). 

15 Laugesen v. Anaconda Co., 510 F. 2d 
307 (6th Cir. 1975). Likewise, in Title VII 
cases, the Sixth Circuit requires race to play a 
causal part: King v. International Laborers 
Union, 443 F. 2d 273 (6th Cir. 1971). At least 
one District court adopts the “tainted” 
approach to Title VII cases, holding that 
Title VII is violated if race plays any part in 
the total factors said to govern choice no 
matter how weighted. Rogers v. E.E.O.C., 
403 F. Supp. 1240 (D.C.D.C. 1975). 

16 Wilson v. Sealtest Foods Division of 
Kraftco Corp., 501 F. 2d 84 (5th Cir. 1974). 


Continuing Legal Education — Publications 


17 Schultz v. Hickok Mfg. Co., Inc., 358 F. 
Supp. 1208 (N.D. Ga. 1973) (age case); 
Laugesen v. Anaconda Co., 510 F. 2d 307 
(6th Cir. 1975); Judge Brown’s opinion in 
Alabama v. U.S., 304 F. 2d 583, 586 (5th Cir.) 
affirmed, per curiam, 371 U.S. 37 (1962) 
(civil rights); Barnett v. W.T. Grant, 518 F. 
2d 543 (4th Cir. 1975) (Title VII). 

18 N.L.R.B. v. Melrose Processing Co., 351 
F. 2d 693 (8th Cir. 1965); Wonder State 
Manufacturing Co. v. N.L.R.B., 331 F. 2d 
737 (6th Cir. 1964); Laugesen v. Anaconda 
Co., 510 F. 2d 307 (6th Cir. 1975). Fora labor 
case which reaches the outer parameters of a 
facially neutral selection process to find 
discrimination based on union sympathies, 
see N.L.R.B. v. Bogart Sportswear Mfg. Co., 
485 F. 2d 1203 (5th Cir. 1973). 

19 See cases cited in n. 10. 


FLORIDA CIVIL PROCEDURE RULES (CLE 2d ed. 1972). 
On November 5, 1976 the Supreme Court of Florida adopted 
amendments to the Florida Rules of Civil Procedure, 
effective January 1, 1977. CLE is preparing a supplement to 
update the portion of the manual setting out the rules 
themselves and to revise the chapters accordingly. The 
supplement should be available in mid-January, 1977 — the 
short interval between the order of the Supreme Court and 
the effective date of the amendments makes an earlier 
publication date impracticable. The supplement costs 
$10.40, including sales tax. The complete manual (in a 
seven-ring looseleaf binder) costs $26.00, including sales 
tax. 


FLORIDA WORKMEN'S COMPENSATION PRACTICE (2d 
ed. 1975) —Reprint. This popular practice manual recently 
sold out and the Steering Committee has determined that 
insufficient changes have occurred to warrant a new edition 
at this time. They accordingly decided that a reprint was in 
order. The manual includes the following chapters: 
Introduction; Overview Of The Act; Preparation Of A 
Workmen's Compensation Case; Workmen's 
Compensation Reporting And Research Systems; 
Hearings Before Judge of Industrial Claims; Third Party 
Actions And Subrogation; The Special Disability Fund 
And Rehabilitation; Appellate Procedures. Appendix: 
Florida Workmen's Compensation Rules of Procedure. 

The reprint is a paperback and will be available about 
January 1, 1977 at a cost of $26.00 including sales tax (the 
original casebound book cost $31.20). 


To: 


ALI-ABA Publication — TAX COURT PRACTICE, by Loyal 
E. Keir and Douglas W. Argue. CLE-Publications is obtaining 
a number of these books on consignment for convenience 
in ordering for members of The Florida Bar. ALI-ABA CLE 
Review issue of August 6, 1976 describes the book as 
follows: “Directed toward the general practitioner, the fifth 
edition of this handbook offers a practical approach to the 
intricate and complex workings of the Tax Court 
Throughout the text, the revised rules of practice and 
procedure of the United States Tax Court, effective January 
1, 1974, are incorporated. Topics discussed in detail are the 
organization and jurisdiction of the Tax Court, the choice of 
forum among the Tax Court, the federal district courts, and 
the Court of Claims; the operation of the Office of the Chief 
Counsel of the Internal Revenue Service; the preparation of 
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Securities Law Consequences for Inadvertent 


Affiliates —The Fiduciary as a 


“Control” Stockholder 


By Richard M. Leisner 


Florida banks often are 
appointed as the sole trustees for 
trusts established by the principal 
stockholders of successful public 
companies for the benefit of their 
families.! At first blush, no 
extraordinary legal problems 
would appear to accompany an 
appointment to act as trustee for 
trust(s) holding title to one or more 
sizable blocks of stock in a public 
company. However, such an 
appointment may bring with it a 
veritable Pandora’s box of federal 
securities law problems. 


In order to illustrate some of 
these problems, the following fairly 
typical factual situation will be 
assumed and used as a departure 
point: 

1. Entrepreneurial Enterprises 
Corporation (“EEC”) is a public 
company with 2,000,000 shares of 
common stock, par value $.01 per 
share, issued and outstanding; its 
stock is traded in the over-the- 
counter market.” 

2. The Last National Bank 
(“LNB”) is the sole trustee for two 
irrevocable trusts (the “EEC 
Trusts”) created by the twin 
brother founders of EEC, each trust 
being for the benefit of several 
children and grandchildren and 
each trust holding record title to 
140,000 shares (a total of 280,000 
shares or 14%) of EEC’s common 
stock. 

3. LNB is the sole trustee for the 
EEC profit sharing plan, which 
includes among its assets 50,000 
shares of EEC common stock. 

4. LNB has other holdings of 
EEC common stock, consisting 
primarily of investments held in its 
trust department in various 
common trust funds, with no one 
single investment exceeding 10,000 
shares of EEC common stock. LNB 
also holds 10,000 shares in its own 
name. The holdings in all of these 
accounts total another 60,000 
shares. 

5. Frank Banker, the president of 
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LNB, is a long time member of the 
EEC Board of Directors. 

6. LNB is EEC’s lead creditor 
bank, extending a $5,000,000 line of 
credit to EEC, of which 
approximately $2,000,000 to 
$3,000,000 is usually outstanding. 

7. LNB is the transfer agent and 
registrar for EEC’s common stock. 

This article will explore the basic 
legal framework of the federal 
securities laws which impose 
impediments on resale of EEC’s 
stock in the example, outline 
liabilities for noncompliance with 
the applicable federal securities 
laws and, using the example, 
highlight factual situations in which 
the resale restrictions and liabilities 
may come into play. Considera- 
tions regarding Chapter 517, 
Florida Statutes, and other 
applicable state securities laws are 
beyond the scope of this article. 
The impact of state securities laws 
on the salability of securities held in 
fact situations similar to the 
example must considered, 
despite the fact that no restrictions 
on resale in addition to those 
imposed by federal law may be 
imposed thereby.* 


Federal Securities Law Frame- 
work 


The federal securities laws 
require that every transaction in 
securities either be formally 
registered with the SEC or qualify 
for astatutory exemption from such 
registration requirement. The 
purchaser of unregistered stock for 
which no exemption from the 
registration requirement was 
available is entitled, at his option, to 
rescind the purchase and obtain 
from the seller a return of his 
purchase price.‘ The remedy of 
rescission is statutory and _ is 
available regardless of whether the 
seller acted in the best of faith and 
substantially complied with the 
requirements of the securities laws; 
indeed, the liability to return the 
purchase price may be joint and 


business 


several for the individual officers of 
corporate violators.5 

In analyzing the status of stock to 
determine whether registration is 
required or a particular exemption 
is satisfied, stock generally may be 
characterized as free, restricted or 
control stock. If stock is neither 
control nor restricted, it will in all 
likelihood be able to qualify for one 
of the registration exemptions when 
it is traded in the customary way in 
the securities markets. For 
securities law purposes, such stock 
is referred to as free stock. 

Typically, transactions in the 
shares of a publicly held company 
by stockholders not closely 
associated with it will involve free 
stock.® However, for reasons which 
will be explained below, the shares 
held by LNB will either be 
restricted and/or control stock. 

Restricted securities (or 
restricted stock) is the formal name 
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given to stock received in a 
transaction or a _ series of 
transactions not involving “any 
public offering” within the meaning 
of the 1933 Act.’ Such transactions 
are popularly called “private 
placements.” In order to satisfy the 
requirements of the _ private 
placement exemption, among other 
things, the person purchasing the 
stock must have no view to 
distribute it. Except for certain 
limited sales of restricted stock as 
permitted by Rule 144 and Rule 237 
under the 1933 Act or in another 
private placement, subsequent 
unregistered sales to members of 
the general public by a person 
receiving restricted stock after 
April 15, 1972, would be 
inconsistent with his intention of 
taking stock without a view to 
distribution, and therefore, would 
be in violation of the 1933 Act.’ 

The limitations on the free 
salability of control stock result not 
from the character of its issuance, 
but either from the relationship of 
its owner to the issuing corporation 
or the relatively large size of the 
particular block of stock. In either 
case, entities owning stock deemed 
to control the issuer, or by virtue of 
their relationship with the issuer, 
deemed to control it, are known as 
control persons or stockholders. 
Control stockholders are restricted 
from disposing of the stock in the 
open market in the absence of an 
exemption or an effective 
registration statement, except for 
certain limited resales under Rule 
144 or in private placements. 
Control stock may have been either 
free or restricted stock prior to the 
events which caused it to become 
control stock. The classification of 
stock as control is not mutually 
exclusive with the stock also being 
restricted. Accordingly, resales of 
control stock which is also 
restricted stock may be made only 
in transactions which satisfy the 
requirements applicable to both 
types of stock. 


For securities law purposes, 


“control” is a word of art, and the 
SEC has never promulgated 
objective criteria for determining 
when control exists. The rules and 
regulations of the SEC define 
control 


subjectively as the 
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“possession, direct or indirect, of 
the power to direct or cause the 
direction of the management and 
policies” of a person.® 

In addition to direct control by 
one person of another, the concept 
of control embraces certain indirect 
and interlocking relationships, so 
that a control person is a person 
who through one or more 
intermediaries: (i) directly or 
indirectly controls, (ii) is controlled 
by, or (iii) is under direct or indirect 
common control with another 
control person. Persons or entities 
standing in a control relationship 
with each other or an issuer are also 
called “affiliates.”"° Thus, in a 
situation where Mr. X is in control 
of Corporation Y and also in control 
of Mr. Z, all three — Mr. X, 
Corporation Y and Mr. Z — by 
virtue of the link of common 
control form a control group. Each 
is a control person, and each is an 
affiliate of the other. 

In each case, the determination as 
to whether a person controls a 
corporation (or another person or 
entity) is ultimately a question of 
judgment, depending on all the 
facts and circumstances in a 
particular situation. Over the years, 
in various judicial and administra- 
tive decisions, SEC releases and 
interpretative letters and the like, 
rules of thumb been 
developed to identify which 
persons may be presumed to stand 
in a control relationship with a 
corporation. These include: 


1. Executive officers, directors, 
majority stockholders or others 
who dominate the day-to-day 
affairs of an issuer; 

2. A person owning beneficially 
or possessing voting rights with 
respect to securities with 10% or 
more of voting power of an issuer; 

3. Persons with the power to 
compel registration of an issuer's 
stock; or 

4. Persons with the unexercised 
power to control management of an 
issuer, as would be the case, for 
example, with creditors whose 
control arises from the negative 
covenants in loan agreements. 

In the interpretative or “no- 
action” letters issued by the SEC in 
the control stockholder area, the 
Commission has uniformly 
indicated its opinion that someone 
is always in a control relationship 
with a corporation. Generally, the 
SEC’s position has been that any 
person or entity falling within one 


of the rule-of-thumb fact situations 
has the burden of proving the 
absence of a control relationship."! 
However, the burden is one which 
can be carried and the presumption 
of control overcome. For example, 
a 10% stockholder not serving as an 
officer or director of a company 
could persuasively argue that no 
control relationship existed where 
two other blocks of 25% of the stock 
of the company were held by 
executive officers who along with 
their associates dominated the 
board of directors. 

With the securities law 
framework in mind, an analysis of 
the LNB-EEC facts will indicate 
the nature of the EEC stock for 
securities law purposes and what 
restrictions are thereby imposed on 
its resale. 


identifying the Fiduciary as a 
Control Stockholder 


In all probability, the stock in the 
EEC Trusts is restricted. This 
would be the case, for example, if 
the shares were issued to the settlors 
of the EEC Trusts in June 1972 ina 
private placemer.t in a corporate 
reorganization effected just prior to 
EEC’s first public offering. 
Assuming the shares in the EEC 
Trusts are restricted, the restrictions 
on resale are most likely indicated 
by arestrictive legend on the face of 
the certificates representing the 
EEC stock and also by “stop 
orders” entered by LNB on the 
stock books of EEC. When LNB 
took its position as trustee for the 
EEC Trusts, we may presume the 
bank was well aware of the resale 
restrictions imposed on the 
restricted EEC stock held in the 
EEC Trusts. However, it is just as 
likely that LNB was not prepared 
for any restrictions to be imposed 
on the free salability of the 
seemingly unrelated blocks of EEC 
stock held in its other accounts that 
would arise if it were to be a control 
stockholder. 

The fact that more than 19% 
(390,000 shares) of EEC’s stock is 
held in the bank’s various accounts 
would not necessarily by itself 
establish the existence of a control 
relationship, especially if the 
settlors of the EEC Trusts still hold 
title to other very large blocks of 
EEC stock and function as senior 
management of EEC. In such fact 
context, the senior management/ 
major stockholders would appear 
to be in control of EEC. However, 
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LNB’s other associations with EEC, 
when considered together with its 
power to vote 19% of EEC’s stock, 
begin to tip the scales in favor of 
finding a control relationship for 
LNB as well. Frank Banker’s 
position on the EEC Board of 
Directors and the existence of the 
debtor-creditor relationship 
between the bank and EEC are 
persuasive in this regard. Moreover, 


it is probably the case that over the 


years Frank Banker and the LNB 
trust department have “gone along” 
with senior management of EEC in 
voting on the board and voting of 
the EEC stock. If LNB and Frank 
Banker had not been in the habit of 
“going along” with EEC’s senior 
management/major stockholders, 
it is unlikely that LNB would have 
done as much business with EEC 
and its major stockholders. In this 
respect, LNB may be characterized 
as being controlled by persons in 
control of EEC. In this situation, a 
powerful argument may be made 
to characterize the EEC senior 
management, Frank Banker and 
LNB as a group in control of EEC, 
with the result that each member of 
the group is a control person. 


If LNB has voting and investment 
decision-making control over each 
account in which EEC stock is held, 
then all such stock is under common 
control by a control person or 
affiliate of EEC. In that case, all 
such stock would be control stock, 
and each account would be deemed 
to stand in a control relationship 
with and be an affiliate of EEC and 
each other account. 


If it wishes to avoid the burdens 
of holding and dealing with control 
stock, LNB will no doubt want to 
explore ways to dissolve the control 
relationship. Frank Banker’s 
resignation from the EEC board, 
although a step in the right 
direction, will probably not be 
sufficient if all other associations 
continue and LNB continues to “go 
along’ with EEC’s senior 
management/major stockholders 
on major decisions. From a business 
standpoint, LNB would undoubt- 
edly be reluctant to announce that it 
would henceforth be voting EEC 
stock “independently” of 
management, terminate its debtor- 
creditor relationship with EEC and 
resign as trustee of the EEC Trusts. 


Varying the facts in the example 
slightly may not produce different 
results. For example, if the EEC 
Trusts were revocable and if LNB 


VOLUME 51, NUMBER 1, JANUARY 1977 


had voting control over only 10% of 
EEC’s stock, with all other facts 
remaining unchanged, a control 
relationship would still probably 
exist. On the other hand, if the 
settlors of the EEC Trusts were 
deceased or otherwise not active in 
EEC’s affairs and if the 19% block of 
EEC stock held by LNB 
represented the largest or one of the 
larger blocks of stock, then the 
commonality of control over the 
voting of the EEC stock in the 
various accounts would be 
determinative as to the finding of a 
control block of stock in LNB’s 
ownership. 


As a practical matter, sound 
banking practices may dictate that 
LNB’s trust department investment 
committee make common voting 
and investment decisions for all 
accounts holding EEC stock. Such a 
practice would tend to confirm 
finding a commonly controlled 
block of stock. However, if for 
example, any of the instruments 
creating the accounts holding EEC 
stock had special instructions for 
determining the voting of the EEC 
stock that removed the voting 
decision making power from the 
bank, a persuasive argument can be 
made to exclude that amount of 
stock from the control block. This 
might be the case if the profit 
sharing plan provided that voting 
rights of EEC stock were to be 
“passed through” to the participants 
and exercised by LNB in 
accordance with their wishes. The 
appointment of a different voting 
or investment adviser for each of 
the EEC Trusts, coupled with 
record-keeping procedures to 
establish voting independence 
among the EEC Trusts, could 
arguably break the link of common 
control, permitting the EEC stock 
to be excluded from any commonly 
controlled block.!? 


Of course, actions to split up 
various blocks of stock outside a 
commonly controlled block are 
useful only if the possibility of a 
control relationship existing is 
founded principally or solely on the 
amount of stock under common 
control and not on other 
associations with the issuer as was 
the case in the original EEC-LNB 
example. Moreover, from a 
fiduciary standpoint, a bank may 
be reluctant to appoint cotrustees to 
be in charge of investment or voting 
decisions because the bank may 
believe that, notwithstanding the 


use of an independent investment 
and voting decision making 
cofiduciary, the bank may 
nevertheless, as a matter of law, be 
liable for the decisions made by its 
cofiduciary. 

Although the assumed facts in the 
EEC-LNB example tend with some 
certainty toward a finding that all 
the EEC stock held by the bank is 
control stock, an analysis of the 
relevant facts in a_ particular 
situation may not always produce a 
certain answer. In that event, 
application may be made to the 
SEC for a “no-action” letter with 
respect to a _ specific situation. 
However, the value of the SEC 
interpretative or no-action letters is 
limited, because the letters are not 
binding on any court or even on the 
Commission itself and are strictly 
limited to the facts presented for 
consideration by the staff of the 
Commission. 


The staff of the Commission 
frequently refuses to express any 
opinion as to whether certain 
individuals stand in a control 
relationship with one another. 
Where the SEC disclaims any 
opinion, the conservative 
practitioner has little choice but to 
treat the SEC’s response as a 
negative decision as to the 
nonexistence of a _ control 
relationship. Similarly, even if no 
SEC opinion is requested, 
prudence dictates a decision in 
favor of finding a control 
relationship where there is any 
doubt. Once counsel to an issuer is 
aware of the existence of a control 
relationship among several blocks 
of stock, counsel should instruct the 
transfer agent for the company’s 
stock to enter “stop transfer” orders 
against all shares owned by persons 
in the control group and notify the 
members of the control group of 
the securities law restrictions on 
resale. From the control group’s 
standpoint, such precautions may 
prevent inadvertent violations of 
the securities laws. 


Problems for the Fiduciary in 
Disposing of Control Stock 


Once LNB recognizes the 
existence of the control relationship 
and the impediments it imposes, 
LNB will be anxious to find an 
exemption to permit orderly resales 
of EEC’s stock. Rule 144, which 
permits sales of control and 
restricted stock -in limited amounts 
provided that all its conditions are 
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satisfied, is the exemption that will 
be most likely relied upon. Rule 144 
contains numerous requirements, 
all of which must be satisfied if the 
exemption provided by the rule is 
to be secured.'* As far as LNB is 
concerned, the most significant of 
these requirements are those 
relating to the limitation on the 
amount of securities which may be 
sold in reliance on Rule 144. In any 
six-month period, sales made in 
reliance on Rule 144 may not 
exceed the lesser of (i) one percent 
of the outstanding stock of the 
issuer or (ii) the average weekly 
trading volume on all national 
exchanges for the four weeks 
preceeding the sale pursuant to the 
rule. Because EEC is an OTC stock, 
the one-percent limitation will 
apply, resulting in a 20,000-share 
maximum in any six-month period. 

Upon first consideration, the 
computation of the amount of EEC 
stock that might be sold under Rule 
144 appears to be routine. 
However, Rule 144 will require that 
sales of EEC stock by certain 
persons and entities be lumped 
together or aggregated with one 
another for purposes of 
determining volume limitations 
applicable to each of them. Rule 
144 requires aggregation of sales 
made by persons or entities who 
have agreed to “act in concert.””!* As 
noted previously, it is likely that 
LNB makes its investment and 
voting decisions regarding EEC 
stock on the same basis for all of the 
accounts in which EEC stock is 
held. Even if independent 
investment decisions are made for 
the individual accounts, absent 
special planning, there is little 
likelihood that LNB’s internal 
organization will be set up to 
maintain the records required to 
prove this independence. In this 
fact context, a rebuttable 
presumption will probably arise 
that sales being made by all of 
LNB’s accounts pursuant to a plan 
or agreement to “act in concert.”!5 

If sales are proposed to be made 
at or about the same time from two 
different accounts for completely 
different reasons — for example, 
from one of the EEC Trusts to pay 
for college tuition and from another 
LNB account to pay death taxes — 


no agreement to “act in concert” 
should be found. Each account may 
compute its Rule 144 volume 
limitations separately. On the other 
hand, if the LNB trust department’s 
analysis of future stockmarket 
conditions and EEC’s business 
prospects dictate sales from several 
accounts, all sales probably should 
be considered as having to satisfy 
one-volume limitation under the 
“acting in concert” provisions. The 
appointment of independent 
investment decision making 
cofiduciaries could be a useful tool 
to avoid the harsh results of the 
lowered volume limitations caused 
by Rule 144’s “acting in concert” 
requirement. The result would not 
necessarily be changed by the fact 
that LNB’s continued associations 
with EEC might operate to keep 
such stock inside a control group. 
Accordingly, any sales dictated by 
an independent cofiduciary would 
still have to comply with all other 
requirements of Rule 144. 

Even after the volume limitations 
are computed in accordance with 
the “acting in concert” provisions of 
Rule 144, the rule specifically 
provides that certain closely related 
entities and individuals are to be 
considered as the same “person” for 
purposes of the rule, with the result 
that their sales must be aggregated 
as well.'® Under the definition of 
“person,” LNB would be the same 
person as and would aggregate 
sales made by any of the 10% 
beneficiaries of any of the trusts for 
which LNB is a fiduciary, or any 
relative or spouse of such 
beneficiary living in his home. In 
addition, any corporation or other 
entity (except EEC) in which any of 
the 10% beneficiaries (or any 
relative or spouse of such 
beneficiary living in his home) own 
a 10% or greater interest is also 
included within the definition of a 
“person.” 

Finally, Rule 144 requires that for 
a period of two years after 
establishment of a trust sales made 
on behalf of the trust and the settlor 
be lumped together for purposes of 
the rule’s volume limitations. 

The aggregation requirements of 
Rule 144 do not operate to withhold 
the availability of the rule, but they 
will require fiduciaries and others in 
similar situations to engage in some 
rather complicated factual analyses 
and arithmetic computations.!’ If 
the EEC Trusts were established 
less than two years ago, and one of 


the settlors sold 10,000 shares of 
EEC stock in November 1976, the 
wife of one of the 10% beneficiaries 
of the EEC Trusts sold 5,000 shares 
of EEC stock in October 1976 anda 
corporation wholly owned by a 10% 
beneficiary of an EEC Trust sold 
3,000 shares of EEC stock in 
December 1976, when LNB 
proposes to make sales of EEC 
stock under Rule 144 for a common 
trust fund account in January 1977, 
it will find that the aggregation 
requirements of the rule will permit 
sales of only 2,000 shares. The SEC 
has issued “no-action” letters that 
may provide some guidance to 
nervous fiduciaries regarding the 
mechanics of sales under Rule 144 
where sales by several accounts 
must be aggregated.!® 


Lack of knowledge of the 
circumstances requiring aggrega- 
tion will not excuse sales made in 
violation of the requirements of 
Rule 144. If any sale is made in 
excess of the volume limitations, all 
sales — even those within the 
volume limits — will have failed to 
qualify for the exemption provided 
for by Rule 144. As a result, all sales 
in all probability will have violated 
the 1933 Act, giving rise to the right 
of rescission. Whether a suit will be 
brought for rescission will depend 
on a number of factors, not the least 
of which is the price of the stock 
declining significantly after the 
date on which sales are made in 
violation of Rule 144. Next the 
existence of the control stock and 
Rule 144 violations must become 
known to a litigiously-oriented 
purchaser or his attorney. The 
statutory remedy pursuant to which 
rescission will be claimed under the 
1933 Act is available for purchasers 
to use against sellers.'® Because sales 
under Rule 144 giving rise to the 
right of rescission are effected in the 
securities markets, potential 
plaintiffs will no doubt find 
“tracing” transactions to be a 
significant obstacle. However, it is 
possible that damages for violation 
of the 1933 Act could be 
successfully maintained on an 
“aiding and abetting” theory, which 
would have no privity requirement. 

In the unhappy event that LNB 
found itself on the losing end of a 
suit for rescission, it is possible that 
LNB could be charged with having 
breached its fiduciary duty to the 
extent that violations of the 
securities laws damaged any 
accounts. The trust instruments 
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pursuant to which LNB entered into 
the fiduciary relationships creating 
the various accounts no doubt 
contained standard exculpatory 
clauses indemnifying LNB from 
mistakes and errors in judgment 
and excusing LNB from liability 
ather than that resulting from gross 
negligence, willful misconduct, etc. 
Whether these clauses would 
protect LNB from liability for 
breaches of fiduciary duty resulting 
from violations of law is open to 
question, even assuming the most 
favorable factual situations. 


LNB must also consider the 
difficult questions of deciding how 
many shares of EEC’s stock each 
account may sell, when the shares 
may be sold and how to regulate the 
conduct of the “persons” whose 
sales will have to be aggregated 
with those made on behalf of such 
accounts. LNB’s management 
problems become more complex 
each time it becomes a fiduciary for 
an additional account holding 
shares of EEC. 


In addition, LNB must consider 
who should bear the cost of 
complying with Rule 144 and any 
losses which are sustained as a result 
of LNB’s inability to dispose of 
EEC stock at a time when prudence 
dictates a sale but the securities law 
will not allow it. Ordinarily, banks 
assess individual accounts for the 
ministerial costs of acting as a fidu- 
ciary. In our example, LNB has 
incurred extra costs and_ has 
possibly exposed accounts to 
diminution of the investment value 
of certain securities as a result of its 
actions in becoming a control 
stockholder of EEC. Certainly, 
beneficiaries of the various trusts 
and others who would be asked to 
bear these additional costs could 
rightfully ask whether such charges 
ought not to be borne by LNB 
instead of the accounts. 


More Problems 


LNB’s securities law problems do 
not end with the impediments on 
resale of EEC stock and exposure to 
possible liabilities in connection 
therewith. Although beyond the 
scope of this article, other securities 
law considerations are worth 
noting, if only in passing. 

Because of LNB’s close 
relationship to EEC, the general 
antifraud provisions of the 
securities law pose special 


problems when LNB deals in EEC 
stock.22 As a resuit of Banker’s 
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position on the Board or 
information learned by the 
commercial loan department, LNB 
is likely to “know” material, 
nonpublic information regarding 
EEC that would dictate either 
purchases or sales of EEC stock 
prior to the time that such 
information is known and 
understood by the general investing 
community. If this 
information and acts in the 
securities markets, the purchasers 
or sellers with which it deals might 
justifiably claim that LNB had 
violated the antifraud provisions by 
failing to disclose that material, 
nonpublic information. On _ the 
other hand, if LNB failstoa vhen 
a sale is indicated on the grounds 
that it does not want to violate the 
antifraud provisions of the 
securities laws, then the bank might 
be charged with a breach of 
fiduciary duty. 

Most larger banks have 
established what is popularly 
known as a “Chinese wall” between 
their commercial and trust 
departments to prevent the cross- 
filtration of material, nonpublic 
information into the decision- 
making process in the trust 
department. The ability of the 
Chinese wall to protect against 
liability for breach of fiduciary 
duty is currently the subject of 
litigation.! 

The relationship giving rise to 
antifraud exposure could exist 
regardless of whether a bank was a 
control person with respect to a 
corporation. However, the amount 
of damages that might be sustained 
increases with the size of the stock 
holdings. As the stakes increase, so 
does the likelihood of litigation. 


Section 13(d) of the 1934 Act 
requires that any person, acquiring 
directly or indirectly beneficial 
ownership equal to five percent or 
more of any outstanding class of 
securities of most public 
companies, file with the company 
and the SEC a disclosure statement 
regarding that ownership, known as 
a Schedule 13D. These require- 
ments are designed primarily as an 
early-warning device of pending 
takeover attempts. However, the 
plain language of the statute does 
apply to shares held in a trust, with 
the Schedule 13D _ presumably 
being filed on behalf of the 
applicable beneficiaries.22. In 
takeover litigation, the failure to file 
a Schedule 13D, among other 


results, has resulted in the denial of 
voting rights until such time as the 
schedule is filed. 


Conclusion 


Bankers should be aware that 
close associations with a public 
company may carry very 
significant burdens as well as 
benefits. A bank which finds itself 
in a factual situation similar to the 
LNB-EEC example may be forced 
into resigning from some or all of its 
positions to free itself from its 
control status. If, as a matter of 
business judgment, a bank believes 
that it is unwise to do this, the 
continuing securities law burden 
imposed by a control relationship 
with a public company will be a 
significant one indeed. 

The particular securities laws and 
interpretations that give rise to 
these burdens and _ potential 
liabilities are not new and, for the 
most part, do represent 
departures from long-standing 
interpretations of applicable law. 
Indeed, it may well be the case that 
banks and bankers standing in a 
control relationship with public 
companies have to date simply 
escaped the scrutiny that would 
accompany significant litigation in 
this area. O 


FOOTNOTES 


' As used herein: The Securities Act of 
1933, as amended, will be called the “1933 
Act”; the Securities Exchange Act of 1934, as 
amended, will be called the “1934 Act”; the 
Securities and Exchange Commission will be 
called the “SEC”; all rules referred to by 
numbers are Rules and Regulations 
promulgated by the SEC under the 1933 Act 
or 1934 Act; and CCH Fep. Src. L Rep. will 
be referred to as “CCH”. 

2 It is also assumed that EEC’s common 
stock is registered under §12(g) of the 1934 
Act and that it timely files periodic reports 
with the SEC required by companies whose 
securities are so registered. 

3 See Fia. Stat. §§517.06(3), 517.06(14), 
517.06(16); also note that Rule 3E-10.04(11) 
under Fa. Stat. Chapter 517 makes the 
exemption provided for by §517.06(16) 
unavailable for stockholders owning, 
directly or indirectly, or voting, 10% or more 
of the stock of a company. 

* Additional liabilities may be imposed on 
persons engaged in the unlawful sale of 
unregistered securities, including injunctive 
actions by regulatory authorities and, in the 
case of willful violations, criminal sanctions 
and fines; however, the scope of this article is 
limited to a discussion of the remedy of 
rescission. 

5 §15 of the 1933 Act. 

5 §4(1) of the 1933 Act provides an 
exemption from the registration 
requirements of that Act for transactions by 
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persons other than “issuers, underwriters or 
dealers”; §4(4) of the 1933 Act exempts 
“brokers’ transactions” effected on national 
securities exchanges or in the over-the- 
counter market. §2(11) of the 1933 Act 
operates to include persons buying or selling 
restricted or control stock as “underwriters,” 
making the foregoing exemptions 
unavailable. 

7 Paragraph (a)(3) of Rule 144 under the 
1933 Act. Restricted securities will ordinarily 
include stock issued upon the organization of 
a corporation (even one which subsequently 
goes public), stock received in an acquisition 
for which no registration statement is filed 
and other stock issued for which no 
registration statements are filed, such as 
might be issued as bonuses or pursuant to the 
exercise of stock options. Restricted 
securities may be received in a private 
placement from a person other than the 
issuing corporation, provided that each link 
in the series of transactions, beginning with 
the issuance by the corporation, including 
each intermediate transaction and ending 
with the last transaction is a transaction not 
constituting a public offering within the 
meaning of the 1933 Act. 

8 As indicated, a person holding restricted 
securities could effect another private 
placement of the shares without violating the 
1933 Act; however, if a sale were made 
without observing all the requirements of the 
private placement exemption, the sale 
would be deemed to involve an 
“underwriter” within the meaning of §4(1) of 
the 1933 Act, thereby making that exemption 
unavailable. §2(11) of the 1933 Act defines 
“underwriter” to include persons taking 
stock from an “issuer” with a view to 
distributing it. For purposes of §2(11) the 
term “issuer” includes persons who “control” 
the “issuer.” See the discussion of control, 
infra. 

® Rule 405 under the 1933 Act. 

© Rule 405, Rule 144 and Rule 240 under 
the 1933 Act. For convenience, this article 
will generally refer to affiliates as control 
person or persons standing in a control 
relationship with another person (including 
natural persons, corporations, partnerships, 
etc.). For a more complete discussion of 
“control,” see: MUNDHEIM, FLEISCHER & 
Giazer, First ANNUAL INSTITUTE ON 
Securities RecuLaTion, 105-117 (1970); 
Sommer, Who's In Control? - SEC, 21 Bus. 
Law. 559 (1966). 

"SEC No-Action Letters — American 
Standard (available October 11, 1972) CCH 
para. 79,071; see also: Goldwasser, Affiliates 
Under Rule 144, 7 Tur Review or SecurITIES 
REGULATION 855 (October 23, 1974). 

2 SEC No-Action Letters — New York 
Clearing House (available October 5, 1972) 
CCH para. 79,054; Bank of Delaware 
(available December 8, 1972) CCH para. 
79,162. 

'S Rule 144 under the 1933 Act operates to 
exclude from the definition of the term 
“underwriter” as that term is defined under 
Section 2(11) of the 1933 Act those persons 
engaging in transactions complying with the 
Rule. As a result, persons buying or selling 
control stock in transactions complying with 
Rule 144 will be able to avail themselves of 


the exemption from the registration 
requirements of the 1933 Act provided by 
§4(1) thereunder which but for Rule 144 
would not be available to them. A discussion 
of the mechanics involved in complying with 
the requirements of Rule 144 is beyond the 
scope of this article; however, Rule 144 
requires that each and every specific term 
and condition of the Rule be satisfied in 
order for the exemption to be secured; these 
conditions include: beneficial ownership of 
restricted securities for at least two years; the 
current availability of public information; 
sales made only in brokers’ transactions; 
sales not in excess of certain amounts; under 
certain circumstances, the filing of a Form 
144 with the SEC; and the maintenance of 
records by the parties involved to indicate 
compliance with all the terms of the Rule. 
The failure to satisfy even one of the 
conditions of Rule 144 means that the 
transaction will not qualify for the 
exemption from registration requirements of 
the 1933 Act provided by §4(1) thereunder, 
thereby giving rise to a right of rescission in 
the purchaser. 

Rule 144 applies to the disposition of 
restricted securities acquired on or after 
April 15, 1972. Restricted securities acquired 
before April 15, 1972, at the option of the 
holder thereof, may be disposed of in 
accordance with Rule 144 or with existing 
judicial and administrative interpretations of 
the securities laws in effect prior to the 
adoption of Rule 144. The Rule is applicable 
to sales of securities by control stockholders 
(affiliates) after the effective date regardless 
of when the shares were acquired or whether 
the shares are also restricted stock. 

14 Para. (e)(2)(F) of Rule 144. 

'5 SEC No-Action Letters — New York 
Clearing House (available October 5, 1972) 
CCH para. 79,054; Bank of Delaware 
(available December 8, 1972) CCH para. 
79,162; SEC No-Action Letters — American 
Standard (available October 11, 1972) CCH 
para. 79,071; Environmental Sciences 
Corporation (available July 30, 1973) CCH 
para. 79,466. 


16 Para. (a)(2) of Rule 144 defines a 
“person” broadly as the person for whose 
account securities are sold, and also all of the 
following: (i) any relative or spouse of the 
person, or any relative of such spouse, any of 
one of whom has the same home as the 
person; (ii) any trust or estate in which the 
person or any of the persons specified in (i) 
above collectively owns 10% or more of the 
total beneficial interest or of which any such 
persons serve as trustee, executor or in 
similar capacity; and (iii) any corporation or 
other organization (other than the issuer) in 
which such person or any of the persons 
specified in (i) above are the beneficial 
owners collectively of 10% or more of any 
class of equity securities or 10% or more of the 
equity interest. 

' Rule 144 contains other aggregation 
requirements not relevant to this discussion 
and not fully set forth herein; see paragraph 
(e) of Rule 144 and Securities Release No. 
5306 (September 26, 1972) CCH _ para. 
2705F. 


'8 SEC No-Action Letters — New York 
Clearing House (available October 5, 1972) 
CCH para. 79,054; Bank of Delaware 
(available December 8, 1972) CCH para. 
79,162; SEC No-Action Letters — American 
Standard (available October 11, 1972) CCH 
para. 79,071; Bank of Delaware (available 
April 2, 1973) CCH para. 79,396. 

'9 In the case of sales made under Rule 144, 
the broker will ordinarily be acting in any 


agency capacity, and the purchaser will have 
a direct right of action against the seller; for 
sales effected by the broker as principal, the 
ultimate purchaser would have recourse first 
against the broker, who in turn would havea 
cause of action against the seller. See: III 
Loss, SecuriTIES REGULATION, 1719-20 (2nd 
Ed. 1961) and VI _ Loss, Stcuririrs 
REGULATION, 3840-1 (Supp. to 2d ed. 1969); 
Unicorn Field, Inc. v. Cannon Group, Inc., 
60 F.R.D. 217, 2223 (S.D.N.Y. 1973); 
DuPont v. Wyly, 61 F.R.D. 615,616-7 (D.C. 
Del. 1973). 

20 See Sections 12 and 17 of the 1933 Act, 
Section 10(b) of the 1934 Act and Rule 10b-5 
thereunder. The general thrust of the 
antifraud provisions is to require persons 
engaging in transactions in securities to 
refrain from making material misstatements 
or omissions — in short, “to tell the truth, the 
whole truth and nothing but the truth.” 

21 Slade v. Shearson Hammill & Co., Inc., 
517 F. 2d 398 (2d Cir. 1974); remanding, 486 
F. 2d 1395 (2d Cir. 1973); aff'g. 356 F. Supp. 
304 (S.D.N.Y. 1972). 

22 Regulation 13D under the 1934 Act; 
SEC No-Action Letter — Stewart Fund 
Mgrs., Ltd. (available August 8, 1974) CCH 
para. 80,047. 


LETTERS 


The November 1976 edition of The 
Florida Bar Journal has been 
circularized among our staff. Associate 
Counsel Eugene N. LaBelle responded 
re: page 574: 

“For want of skill 
To fashion a rhyme 
L. Thuotte should be 
Disbarred at this time!” 


RicHarp H. SENTER 


State Bar Grievance Administrator 
Detroit, Michigan 


Capitol Dome Artistry 


I just wanted to applaud your choice 
for the cover of the November Journal. 
Whether the dome remains or not, this is 
finest photo of it I have ever seen. 


I know that frequently the cover 
photo is available in prints from the 
photographer, and I encourage my 
fellow lawyers to get a print of this 
cover for historical purposes—if for no 
other reason. I hope each would 
recognize the artistry there too. 


Tim Moran 


Tampa 
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CALENDAR EVENTS 


1977 


February 2-5—9th Medical Institute for Attorneys, Americana Hotel, Bal Harbour, 
UM Law Center. 

February 9-15—ABA Midyear Meeting, Seattle. 

February 16-20—Federation of Insurance Counsel Midwinter Meeting, 
Camelback Inn, Scottsdale, Arizona. | 

February 17-18—American Title Insurance Company’s Annual Seminar for 
Policy-Writing Attorneys, Sheraton-Four Ambassadors Hotel, Miami. 

February 22, 23—Parts I, II, & ID, Florida Bar Examination, Lakeland Civic 
Center. 

February 23-26—Florida Public Defender Midwinter Conference & Seminar, 
Best Western Motel, (Formerly Rodeway Inn) Tallahassee, Florida. 

February 24-27—Young Lawyers Section Convention, Orlando Hyatt House. 

March 17-19—Board of Governors Meeting, Langford Hotel, Winter Park. 


March 24-26—13th Annual Assembly, Lawyers’ Title Guaranty Fund, Orlando 
Hyatt House, Orlando. 


March 25-26—Economics Seminar, “Money in Your Pocket,” Jacksonville Hilton. 

April 2—The Florida Bar Media-Law Conference, Miami. 

April 21-22—Executive Committee Meeting, Florida Public Defender Associa- 
tion, Wakulla Lodge, Wakulla Springs. 

May 20-21—Economics Seminar, “Money in Your Pocket,” DuPont Plaza, Miami. 

May 31—Parts I & III, Florida Bar Examination, Hilton Hotle, St. Petersburg. 

spe th a Bar Convention, Innisbrook Hotel and Golf Club, Tarpon 

prings. 

July 13-17—Federation of Insurance Counsel Annual Convention, The Broad- 

moor, Colorado Springs, Colorado. 


July 26, 27—Parts I, II & III, Florida Bar Examination, Miami Beach Convention 
Center. 


October 25—Parts I & III, Florida Bar Examination, Jacksonville Civic 
Auditorium. 
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Check The 


HARRISON COMPANY EXCLUSIVES { 


F.S. A. REVISED VOLS. 30-33 (Rules). 
1975 Revision, Henry P. Trawick, Jr., 
Consulting Editor 


GENERAL INDEX — in 1 Volume, the 
research key to your entire F. S. A. set. 


POCKET PART SUPPLEMENTS pub- 


lished in November — the fastest ser- 9 
vice available to bring you the latest sta- { 


tutes and annotations — a research 
time-saver. 


MID-YEAR INTERIM PAMPHLETS to : 


keep your set continuously updated. 


HARRISON’S FLORIDA STATUTES : 
ANNOTATED — Complete in 53 ¢$ 
books: Quality, Convenience, unique 4 


features and the fastest service. 


THE HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park 
Norcross, Georgia 30071 


(404) 447-9150 


FLORIDA STATUTES 
ANNOTATED 


$640.00 PLUS TAX 
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Thisi is notighe 


If you don’t know all the law Our unique indexing system step through that door next time 
when you walk through this door, gives you the direct benefit of our with the confidence that comes 
you’ve improved your opponent’s experience by enabling us to draw from knowing that you have the 
chances of carrying the day. The upon the thousands of cases we’ve most thorough research available. 
successful attorney is the one who already researched. This feature, At your service 24 hours a day ... 
thoroughly prepares every case. combined with the specialized 

And thoroughness is the treatises and reporters available 
watchword at RESEARCH FOR to your researcher, significantly 
LAWYERS. Your researcher is reduces research costs to you. 
specifically familiar with the area When you call, recording 
of law governing your case. He calls equipment is available to tape your 
you with a preliminary report after case directly from the phone. Our 
a few hours work. Another call at secretary becomes your secretary 
the completion of research ensures ... $0 your research problem doesn’t 
that all the issues have been covered. _ remain “‘bottled-up”’ in your office 
Moreover, your researcher was train- _— waiting for dictation or transcrip- 
ed in a Florida law school, and while _ tion; we can begin immediately. 
he has the facilities to research all There’s no better way to 


state and federal jurisdictions, avoid that sinking feeling at your (904) 
Florida law is his specialty. next hearing. Call us (toll-free) and Toll-free (800) 342-6862 


Florida Division of 
American Legal Research Corp. 


| 


